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APPLICATION

The applicant makes application requesting an order that certain documents
referred to by the Claimant in this proceeding are sUbject to settlement
privilege.

The grounds for the Application are:

a) The Claimant made a claim under the Specific Claims process;

b) The claim was accepted by the Minister for negotiation on a

without prejudice basis;

c) The Claimant has since brought the claim before the Specific

Claims Tribunal and relies on settlement privileged information

in order to establish that the matter is properly within the

jurisdiction of the Tribunal;

d) To preserve the integrity of the Specific Claims Process and in

the interests of justice, the Applicant seeks an order determining

that all communications in the Specific claims process are

subject to settlement priVilege;

e) The Specific Claims process, including all communications

therein, is conducted on a without prejudice and confidential

basis. Documents exchanged in the Specific Claims process are

sUbject to settlement privilege. This privilege is joint;

f) The documents referred to are not relevant for the determination

of the issue of jurisdiction under s. 16 of the Act; and

g) The order sought is in the interests of justice.

SETTLEMENT PRIVILEGE

1.

(a)

There are three elements to the test for settlement priVilege:

a litigious dispute must be in existence or within contemplation;
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(b) the communication must be made with the express or implied
intention that it would not be disclosed to the court in the event
negotiations failed; and,

(c) the purpose of the communication must be to attempt to effect a
settlement.

Sopinka, Ledennan and Bryant, The Law of Evidence
in Canada (Markham, Ontario: Butterworths Canada
Ltd., 1999) at paras.14.201-14.215.

2. Settlement privilege exists because it is in the public interest to

encourage amicable settlements. The privilege protects negotiating parties

and allows "full and frank discussions with a view to coming to a resolution."

Sopinka, Lederman and Bryant, The Law of Evidence
in Canada (Markham, Ontario: Butterworths Canada
Ltd., 1999) at paras.14.202.
Waxman and Sons Ltd. v. Texaco Canada Ltd., [1968]
2. O.R. 452 (C.A.), affirming the decision of Fraser J.
at [1968] 1 O.R. 642.

3. The privilege is not to be given a restrictive interpretation.

Waxman, supra.

ALL COMMUNICATIONS IN THE SPECIFIC CLAIMS PROCESS SUBJECT
TO SETILEMENT PRIVILEGE

4. The Specific Claims process facilitates negotiated settlements

so that legal disputes between bands and the Crown can be resolved without

litigation. As such all documents and communications in the negotiation

process are subject to settlement privilege. Further, every band that enters

into the Specific Claims process must agree that the negotiation will be

confidential and conducted on a without prejudice basis.



5. Settlement privilege commences at the outset of participation in

the Specific Claims process and applies to all communication provided in the

Specific Claims process. Settlement privilege is a common law rule of

evidence that any communications made for the purpose of settling disputes

are inadmissible as evidence in proceedings between the parties. Courts

enforce settlement privilege as a matter of public policy so as to promote

amicable settlements over litigation. In MiddJekamp v. Fraser Valley Real

Estate Board (1992), 96 D.L.R. (4th) 227 (B.C.C.A.), the court commented

that:

...the public interest in the settlement of
disputes generally requires "without prejudice"
documents or communications created for, or
communicated in the course of, settlement
negotiations to be privileged. I would classify this as
a "blanket", prima facie, common law, or class
privilege because it arises from settlement
negotiations and protects the class of
communications exchanged in the course of that
worthwhile endeavour.

MiddJekamp v. Fraser Valley Real Estate Board
(B.C.C.A) (1992) 96 D.L.R. (4th) 227 at 232-233

6. In addition to the application of the common law of settlement

privilege, Canada enters into Specific Claims negotiations with the

understanding that the negotiations will be conducted on a without prejudice

basis, SUbject to settlement privilege and further that no communication

concerning the negotiations would be tendered as evidence in any court.
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7. All documents and communications in the negotiation process

are sUbject to settlement privilege. In the Claimant's materials, reference is

made to communications that have been provided in the negotiation of their

Specific Claim with Canada, contrary to the law of settlement privilege.

8. Those communications are inadmissible before the courts

unless all necessary parties agree to waive settlement privilege. Canada has

not waived settlement privilege. As such, the materials that refer to the

specific claims negotiations are inadmissible and are not properly before the

tribunal.

9. The Claimant also includes in their materials information that is

inaccurate and incorrect. Canada is thereby prejudiced as Canada cannot

respond to the inaccuracies without itself relying on communications that are

themselves privileged and therefore not properly before the tribunal.

10. The Claimant references settlement privileged materials in their

Declaration of Claim at paras 5.7, 5.8, 5.9, 5.10,5.11,5.12,5,13,6.3,6.4. All

documents and communications referenced in these paragraphs are SUbject

to settlement privilege and are not properly before the Tribunal.

11. The Claimant further references settlement privileged materials

in its Case Management Brief, at paras a, e, and f. All documents and
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communications referenced in these paragraphs are subject to settlement

privilege and are not properly before the Tribunal.

12. Further, the settlement privileged communications at issue are

irrelevant to the determination of the s. 16 jurisdiction issue. The only relevant

communication for a determination of jurisdiction is the Minister's notification

of his decision to negotiate. Section 16(1)(d) jurisdiction arises once ", ..three

years have elapsed after the day on which the Minister has notified the First

Nation in writing of the Minister's decision to negotiate the claim ...." The

Minister notified the Claimant of its decision to negotiate the claim on

November 25, 2011. Thus, all the events and the documents exchanged

subsequent to the Minister's notification of November 25, 2011 are irrelevant

to the question of jurisdiction under s. 16.

13. Based on the above, the applicant seeks an order that all

communications in the Specific Claims Process are SUbject to settlement

privilege and are not properly before the Tribunal.

December 14, 2012

William F. Pentney
Deputy Attorney General of Canada

Per: Jennifer Roy
Department of Justice
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