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BY ISKATEWIZAAGEGAN NO. 39 INDEPENDENT FIRST NATION 

OVERVIEW 

L On November 10, 2015, at the first case management conference for the within claim, the 

Tribunal asked Canada to provide its response to the application by lskatewizaagegan No. 

39 Independent First Nation (hereinafter "Iskatewizaagegan") to be granted intervenor 

status under s. 25 of the Specific Claims Tribunal Act. 

2. Canada is supportive of Iskatewizaagegan being able to fully participate in this proceeding 

and pursue its own claim for any compensation owed for the Garden Islands. Accordingly, 

Canada is not consenting to Iskatewizaagegan' s current application, as it is an application 

for intervenor status only, and Canada is of the view that Iskatewizaagegan is- inherently 
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-a necessary and proper party to Shoal Lake No. 40's SCT-3001-14 claim (hereinafter "the 

Claim"). As a necessary and proper party, Canada is of the view that Iskatewizaagegan 

cannot properly fill the role of an intervenor, since an entity cannot be both an intervenor 

and a necessary or proper party. Canada submits that Iskatewizaagegan should submit an 

application to the Tribunal to be granted co-claimant status, failing which 

Iskatewizaagegan should not be involved in this matter. 

REASONS 

lskatewizaagegan is a necessary and proper party, not an intervenor 

3. Subsection 25(1) of the Act empowers the Tribunal to grant intervenor status to a First 

Nation or person who might have relevant representations to make in a proceeding. 

Subsection 25(2) directs that, in exercising its discretion under s. 25(1 ), the Tribunal is to 

consider "all relevant factors", including whether granting intervenor status could affect 

the cost and length of a hearing. 

4. However, s. 25 of the Act is preceded by s. 24, which states that the Tribunal may grant a 

First Nation party status "if the Tribunal considers it a necessary or proper party". 

5. Canada submits that no entity can be both a necessary or proper party and an intervenor. 

The roles and rights of parties and intervenors are fundamentally different and an entity 

cannot choose to be one or the other. 1 

6. This is because necessary or proper parties have a direct interest in the proceedings in 

which they appear, since their legal rights are directly at issue. Intervenors, however, only 

have an indirect interest in the proceedings in which they appear because their own legal 

rights are not directly at issue. 2 

7. Canada asserts that Iskatewizaagegan is a necessary and proper party to the Claim, as the 

subject matter of the Claim directly affects an interest and right held by Iskatewizaagegan. 

1 On the roles of added parties versus intervenors, see Paul R Muldoon, The Law of Intervention (Aurora: 
Canada Law Book Inc, 1989), and in particular Chapter 1; "The Concept of Intervention". [Tab 11 

2 See Maurice v Canada (Minister of Indian Affairs and Northern Development) (1999), 183 FTR 9. [Tab 2J 
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In its Response to the Declaration of Claim filed on January 27, 2015, Canada admitted 

that it had a treaty obligation to set aside as reserve for Shoal Lake No. 40 and 

Iskatewizaagegan the 7 Garden Islands identified on a plan of survey prepared by Surveyor 

A.W. Ponton, dated September, 1890, (registered under the Canada Lands Survey System 

as Plan CLSR F4395), and Indian Agent Pither's 1892 sketch. Canada further states that the 

4.5 Manitoba Garden Islands were lawfully expropriated and Shoal Lake No. 40 was 

compensated, but some of the compensation paid to Shoal Lake No. 40 should have been 

paid to Iskatewizaagegan for its interest in the Manitoba Garden Islands. Accordingly, 

Canada submits that it has an outstanding treaty obligation to set aside as reserve the 2.5 

Garden Islands situated in Ontario only, but that there was no loss of use of those islands. 

8. Canada is therefore of the view that if the Tribunal renders a decision ordering Canada to 

pay any compensation for the Garden Islands, it is possible that such compensation would 

be owed on an equal basis (50:50) as between Shoal Lake No. 40 (the claimant in this 

Claim) and Iskatewizaagegan. In fact, Iskatewizaagegan states in paragraph 34 of its 

Application for Intervenor Status that it "has a direct interest in the claim and outcome" 

(emphasis added). Paragraph 3 of its application also asserts that Iskatewizaagegan "has an 

interest in and holds in common the Garden Islands". 3 

9. Canada submits that Iskatewizaagegan should be involved in a legal proceeding which 

determines the compensation owed for land it "holds in common" with the claimant As 

stated in the August 20, 2015 letter from Chief Fawn Wapioke which originally served as 

Iskatewizaagegan's application for intervenor status, Iskatewizaagegan wishes to provide 

information (submissions and/or evidence) on the importance of the Garden Islands to the 

Iskatewizaagegan First Nation and its people. But this cannot possibly be adequately done 

as an intervenor, whose role is usually limited to assisting a tribunal on determining other 

3 See Canada v Shubenacadie Indian Band, 2002 FCA 509 at para 8 on the test of whether an entity is a 
necessary and proper party, quoting Stevens v Canada, [1998] 4 FC 125 at 138 (CA) and Amon v 
Raphael Tuck and Sons Ltd, [1956] 1 QB 357 at 380. [Tab 3J 
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parties' rights. Any involvement Iskatewizaagegan could have would inherently deal with 

its own legal rights. That is not the role of an intervenor. 4 

10. In exercising its discretion to consider an application for intervenor status under s. 25(1) of 

the Act, s. 25(2) directs the Tribunal to consider "all relevant factors'', and then goes on to 

say "including the effect that granting intervenor status would have on the cost and length 

of the hearing". Canada submits that whether granting an intervenor status would affect the 

cost and length of the hearing is but one factor the Tribunal is to consider. Subsection 25(2) 

also directs the Tribunal to consider "all relevant factors" (emphasis added). The fact that 

Iskatewizaagegan is actually a necessary and proper party and can be added as such 

pursuant to s. 24 of the Act is a relevant factor which must be considered in deciding 

Iskatewizaagegan' s application. 

11. Moreover, there are other "relevant factors" which Canada believes militate against 

Iskatewizaagegan only being granted intervenor status and not being made a necessary or 

proper party. As noted above, Canada submits that Iskatewizaagegan cannot but provide 

submissions and/or evidence in furtherance of its own legal claim, as any decision by the 

Tribunal in this matter cannot but affect Iskatewizaagegan's own legal rights. Accordingly, 

if Iskatewizaagegan is only granted intervenor status - whether that be intervenor status to 

make submissions only or intervenor status to make submissions and tender evidence 

there is a risk that Iskatewizaagegan will later be able to re-litigate certain issues as 

claimant if and when it does not agree with any decision of the Tribunal. Indeed, counsel 

for Canada's recollection is that, when the subject of Iskatewizaagegan's application for 

intervenor status arose during the first case management conference, counsel for 

lskatewizaagegan stated that Iskatewizaagegan' s application for intervenor status was 

being made "without prejudice" to Iskatewizaagegan's ability to pursue its own claim at a 

later date. 

12. It makes sense that Iskatewizaagegan would want to pursue a claim for its own legal rights, 

but Canada submits that the efficient administration of justice requires Iskatewizaagegan to 

4 On the test required to be granted intervenor status, and the role of intervenors generally, see Pictou 
Landing Band Council v Canada (Attorney GeneraQ, 2014 FCA 21 [Tab 4] and Rothmans, Benson & 
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submit an application for co-claimant status now. However, even if Iskatewizaagegan 

chooses not to submit an application for co-claimant status, Iskatewizaagegan should not 

be able to participate as an intervenor. Iskatewizaagegan's status in this proceeding is that 

of a necessary or proper party, not an intervenor. 

13. Also, Iskatewizaagegan being granted standing "without prejudice" to its ability to pursue 

its own claim at a later date would go against a central purpose of the Tribunal, which is to 

issue decisions which are "final and conclusive between the parties in all proceedings in 

any court or tribunal arising out of the same or substantially the same facts and are not 

subject to review".5 If Iskatewizaagegan participates at all, it must be held to the results of 

this Tribunal. 

14. Furthermore, Canada is of the view that confusion could arise in relation to any reward of 

compensation made by the Tribunal if Iskatewizaagegan is not a co-claimant in this 

proceeding. Would Iskatewizaagegan be entitled to a similar award as Shoal Lake No. 40, 

even if it had not appeared as a co-claimant? Would a Tribunal's ruling on compensation 

otherwise need to be split between a claimant and non-claimant? Would the Tribunal have 

jurisdiction to comment on such matters if Iskatewizaagegan did not appear as a co

claimant? What if some question arose as to whether Shoal Lake No. 40 or 

Iskatewizaagegan were entitled to more or less than a 50:50 split on compensation owed? 

Such questions could only be adequately addressed if both First Nations appear as full 

claimants before the Tribunal. There accordingly are benefits to all concerned if 

Iskatewizaagegan does become a co-claimant. 

15. For all of these reasons, Canada feels that Iskatewizaagegan should be made a necessary 

and proper party pursuant to s. 24 of the Act or should not be given standing whatsoever in 

the Claim. A ruling from the Tribunal that Iskatewizaagegan can be granted intervenor 

status would suggest that Iskatewizaagegan is not a necessary or proper party, which 

cannot be the case for a claim which deals with land Iskatewizaagegan claims as its own. 

Hedges Inc v Canada (Attorney GeneraO. {1990] 1 FC 74 (FCTD). [Tab 5] 
5 See s. 34(2) of the Act 
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Further issues could then also arise if Iskatewizaagegan is allowed to make submissions or 

tender evidence but is not bound by the result of the Tribunal. 

16. In the alternative, if the Tribunal should choose to grant Iskatewizaagegan intervenor 

status, Canada submits that the order granting intervenor status should not include a 

general right to adduce evidence, but state that Iskatewizaagegan is required to make a 

further application . if and when it feels the need to introduce new evidence. Canada and 

Shoal Lake No. 40 should also clearly be given the right to reply to any applications or 

submissions Iskatewizaagegan might make. 

17. But Canada submits that all would benefit from Iskatewizaagegan changing its application 

from one of seeking intervenor status to one of seeking full party status as a co-claimant, 

which could help bring full and final resolution to the important question of the Garden 

Islands . 

. ALL OF WHICH IS RESPECTFULLY SUBMITTED 

Dated: November 27,2015 

William P ntney 
Attorney Genera of anada 
:Joseph Langan V S san Ols 

Suite 301-31 roadway 
Winnipeg, MB R3C OS6 

Tel: (204) 984-0046/ (204) 984-7766 
Fax: (204) 984- 5910 

Solicitors for the Respondent 
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Chapter I 

The Concept of Intervention 

Intervention is a procedural device which allows strangers to a judicial 
proceeding to participate in some fashion in that proceeding.' The intervenors 
are "strangers" to the lawsuit in the sense that the original parties to the 
action neither sued nor joined them in the formative stages of the suit 
Although the definition of intervention may be simply stated, the basis for 
intervention, grounds for a successful application, considerations for the 
exercise of judicial discretion, and consequences of an application once 
granted, are issues still under judicial scrutiny and are subject to considerable 
debate among practitioners and the academic community. Even the spelling 
of the term "intervenor" has seldom been consistent among the various 
courts.2 

This chapter provides a general introduction to the concept of intervention 
in Canadian courts. Its first task is to distinguish the types of intervention 
recognized under the rules of civil procedure in various provinces and under 
the common law. For instance, what are the basic differences between an 
added party intervenor and a friend of the court intervenor? Does it matter 
if the proposed intervenor is a private litigant or a public interest group? 

Once the different types of intervention have been explored, the next 
issue for consideration is how intervention relates to, and can be distinguished 
from, other procedural devices such as standing, joinder of parties, and court· 

1 Most definitions relating to intervention pertain to specific types of intervention, that is., 
intervention as added party or as friend of the court; see Chapters 2 and 7 respectively. Black's 
Law Dictionary, 5th ed. by Henry CampbeU Black (St. Paul, West Publishing, 1979), at p. 
7 36, defines intervenor as "a person who voluntarily interposes in an action or other proceeding 
with the leave of the court". A similar definition is given in Osborn's Conci:re Lo.:w Dictionmy, 
7th ed. by Roger Bird (London, Sweet & Maxwell, 1983), at p. 185. 

2 Typically, the debate has centred around whether the proper spelling is "intervenor" or 
"intervener". In Pitzel et aL v. Children's Aid Society of Wmnipeg, [1984] 5 W.W.R. 474 at 
pp. 477-8,29 Man. R.{2d) 297,45 C.P.C. 313 {Q.B.), the Court reviewed the various spellings 
of the term "intervenor". The Court concluded: "From this variety of usage, it appears that 
either a number of usages are acceptable or no one has yet emerged as the correct and 
acceptable one in Canadian law." 

The spelling of the term in the United States is no less confusing; see O.L. Shapiro, "Some 
Thoughts on Intervention Before Courts, Agencies, and Arbitrators" ( 1968), 81 Harv. L. Rev. 
721, at p. 725, note 18; C. Wright and A. Miller, Federal Practice and Procedure, vol. 7A 
(St. PauJ, West Publishing, 1972), at p. 467, note 14. 

3 
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appointed expert For example, are the grounds for standing useful in 
determining the merits of an intervention application? Are there differences 
between joinder of parties and intervention as added party? 

The third introductory section to the concept of intervention explores 
the functions of intervention. Intervention is an exception to the general rule 
that the plaintiff has full control over an action. On what policy or practical 
basis then should intervention be allowed? What policy considerations should 
be kept in mind when an intervention application is before the court? 

(1) TYPES OF INTERVENTION 

Perhaps the most confusing aspect of the concept of intervention is its 
definitional parameters. In a general sense, the concept connotes the inter~ 
jection of a stranger into a proceeding. There are different types of intervention 
dependent upon (a) the functions or desired goals of the intervention (added 
party or friend of the court intervenor); and (b) the nature or social importance 
of the litigation (private or public interest intervenor). 

(a) Added Party or Friend of the Court 

Intervention as added party and intervention as friend of the court (often 
referred to as amicus curiae) are the primary distinctions recognized both 
under the common law and under most procedural court rules in Canada. 
Although procedural rules often make an express distinction between these 
two types of intervention, the distinguishing tine is often blurred in practice.3 

Nevertheless, each kind of intervention has its own particular common law 
heritage and its own set of preconditions for a successful application. The 
primary common element in both types of intervention is their discretionary 
nature: the success of either kind of intervention depends upon the exercise 
of judicial discretion. A distinguishing feature is that of status in the litigation: 
an added party intervenor becomes a party to the proceeding while a friend 
of the court intervenor remains a non-party. 
- Emanating from the status (that is, whether the intervenant is a party 
or non-party) is the nature and extent of rights afforded to the successful 
applicant. The intervenor as added party is usually afforded the same rights 
and liabilities as those accorded to the original parties to the proceeding. 
Those rights would include, inter alia, the right to file pleadings, introduce 
evidence, examine and cross-examine at trial, present argument, and appeal 
an adverse ruling.4 An intervenor as friend of the court, on the other hand, 
is treated differently in terms of the rights accorded to it, owing to its different 

3 S. Krislov, "The Amicus Curiae Brief: From Friendship to Advocacy" (1963), 72 Yale U. 
694, at p. 700. 

4 See Chapter 6. 
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status. Technically speaking, this type of intervenor is not a "party" before 
the court, but a "friend" of the court, there to render assistance to the court 
As such, the court determines on a case-by-case basis the array of rights 
which are appropriate at that time. Depending on the nature of the assistance 
offered to the court, the rights may simply include the right to present a 
written or oral arguments 

In practice, the distinction between the two types of intervention often 
fades because of their highly discretionary nature. Even though an added 
party intervenor, as a rule, has more rights than a friend of the court intervenor, 
the court could exercise its discretion and grant the intervenor as friend of 
the court the same or even more rights than an added party intervenor. In 
fact, in some litigation, it may be difficult to distinguish between the types 
of intervenors since their rights may not be totally reflective of their status. 
The governing difference between these two types of intervention, however, 
always relates to the presumptions employed when the intervention appli
cation was granted: it is presumed that an added party intervenor will have 
all rights usually accorded to the original parties to the proceedings, unless 
the court expressly limits those rights. Conversely, a friend of the court 
intervenor is vested with the simple right to make representations before the 
court, unless this basic right is widened by the exercise of judicial discretion. 

As the following chapters will demonstrate, intervention as added party 
and intervention as friend of the court are not related by blood or ancestry; 
instead, modern rule drafters have married these concepts out of convenience 
and some shared, although mostly coincidental, similarities. Historically, they 
evolved to serve different purposes and therefore correspondingly different 
consequences.6 An added party intervenor interjects in the proceeding for 
the purpose of protecting some kind of general or particular interest. If successful, 
the intervenor becomes a party to the proceeding, and thus is subject to the 
same benefits (such as the right to appeal an adverse decision) and the same 
detriments (such as an adverse cost award) as any other party. A friend of 
the court, whose primary purpose is to assist the court, suffers detriments (such 
as having no right to appeal) and reaps benefits (such as, as a general rule, 
resistance to cost awards) from its non-party status. 

The differences between the two types of intervention, however, are more 
than simply a matter of rights. Another inherent issue is who is more capable 
of paying for the benefits of intervention. In added party intervention, because 
of the availability of cost awards, the costs of the litigation remain with the 

5 In Saskatchewan, Ontario; Manitoba and New Brunswick, the rules governing friend of the 
court intervention specify that assistance to the court is to be rendered "by way of argument". 
In those provinces, it is clear that the fundamental or basic right of the intervenor as friend 
of the court is to present argument, with other rights dependent upon judicial discretion. See 
Chapter 10, under the heading "Status and Rights", for a full discussion. 

h The history of these two types of intervention are detailed in Chapters 2 and 7, respectively. 
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parties. With friend of the court intervention, costs are not usually appropriate, 
suggesting the costs of the litigation are borne by the original parties to the 
litigation and the general community itself. In effect, the intervenor is 
contributing something to the litigation possibly without remuneration or 
immediate benefit. 

Therefore, although both added party and friend of the court interventions 
are procedurally related, there are both substantive and practical differences 
which must always be kept in mind. Moreover, because of these differences, 
each type of intervention should be allowed to evolve and develop as a separate 
and independent regime, in accordance with its historical and contemporary 
purposes. 

(b) Private Interest or Public Interest 

The added party and friend of the court types of intervention distinguish 
the status of the intervenor. Added party and friend of the court interventions 
can be further distinguished as being either private interest or public interest 
interventions. The significance of recognizing public interest and private 
interest interventions (regardless of whether the status attributed to them is 
added party or friend of the court) is that it provides a context for the court 
to determine both the relevance of the interventions and the criteria upon 
which the intervention applications should be considered. 

The distinction between private and public interest interventions stems 
from the evolving character of the adjudicative process of the Canadian 
judicial system. According to the narrowest, and probably now dated, view 
of the process, the role of the courts is to adjudicate disputes between private 
parties involving private rights. Judges are expected to listen impartially to 
the lis arising between autonomous individuals and make a decision binding 
only on those parties before the court. The judiciary is perceived as a 
legitimized arbitrator whose only real duty is to apply or "declare" the law. 
Litigation is perceived as a struggle between the immediate parties, diamet
rically opposed, to be decided on a winner-take-all basis. Within this context, 
intervention is an exceptional rule: it is an exception to the principle that 
the litigants, not the courts, control the make-up and composition of the action, 
and in doing so, determine the parties to the action. Historically, in the case 
of added party intervention, this exceptional procedural device could only 
be invoked where the proposed intervenor had an "interest in the subject 
matter of the litigation" and that interest might be impaired without the 
intervention of the applicant. In the case of friend of the court intervention, 
the court would at times allow an amicus curiae to participate in a suit to 
prevent what would have been an obvious miscarriage of justice. In general 
then, litigation was considered to be of a private nature, and only those who 
had a distinct interest in that private dispute were allowed to intervene. 
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While there is always suspicion as to the accuracy of the view that the 
adjudicative process pertains solely to private interests, litigation takes on 
a broader function as courts are increasingly required to examine and decide 
issues that have important social, economic and political implications that 
affect all or certain segments of society. In the broadest sense, such actions 
decide issues of public policy that will have a "significant effect upon the 
behaviour of a large number of persons".7 Because they affect or have 
implications for the public at large, these "public interest" actions can be 
distinguished from the private interest notion of litigation. 

The definition of "public interest litigation" or "public actions" is 
elusive.8 It is at times described as "multi-polar" or "poly-centric"9 litigation 
to distinguish it from the more "bipolar" notion of the adjudicative process. 
Professor Chayes10 has identified how the traditional conception of litigation 
is contrasted with public law actions. Rather than seeking the determination 
of private rights, a public law action concerns issues of public policy (such 
as constitutional challenges or grievances with respect to the operation of 
statutory or administrative policies). Rather than having a rigid bilateral party 
structure, it tends to be broader and amorphous in nature. Rather than deciding 
specific "adjudicative" facts, such as questions of pure fact, it focuses on 
"legislative" facts, such as the intent or proper interpretation of a statute. 
Rather than dealing with compensatory or remedial relief concerning the 
immediate parties, public law litigation is forward looking, fashioned "on 
flexible and broadly remedial lines, often [having} important consequences 
for many persons including absentees".lt When the notion of public interest 
litigation is recognized, the concept of intervention takes on a slightly more 
expanded and, indeed, vital role. Because public law actions do affect those 
beyond the immediate parties to the action, intervention plays a crucial role 
in providing a means for individuals, groups, associations, corporate entities 

7 N.H. Cogan, "Some Thoughts on the Meaning of Public Action and the Concerns of Public 
Action Adjudication" (1980), l3 U.C. Davis L. Rev. 215, at p. 217. As one U.S. legal scholar 
noted, "A lawsuit often is not merely a private light and will have implications on those not 
named as parties. This has been increasingly recognized in the last 125 years": Wright and 
Miller, op. dt, footnote 2, Rule 24, § 190 I, at p. 464. 

~See B.M. Dickens, "A Canadian Development: Non-Party Intervention" (1977), 40 Mod. L 
Rev. 666, at p. 671. See also LL Jaffe, "The Citizen as Litigant in Public Actions: The Non
Hohfeldian or Ideological Plaintiff' (1968), 116 U. of Penn. L. Rev. 1033, at pp. 1033-4; 
J.B. Oakley, "Problems of Intervention in Public Law Litigation: A Symposium" (1980), 13 
U.C. Davis L. Rev. 2ll, at p. 211; P.L Bryden, "Public Interest Intervention in the Courts" 
(1987), 66 Can. Bar Rev. 490, at pp. 494-5. 

9 See LL. Fuller, "The Forms and Limits of Adjudication" ( 1978), 92 Harv. L. Rev. 353. The 
notion of public law litigation is discussed in Governing Through Courts, RA.L. Gambitta, 
M.L. May and J.C. Foster, eds. (Beverly Hills, Sage, !981). 

10 A Chayes, "The Role of lhe Judge in Public Law Litigation" (1976), 89 Harv. L. Rev. 1281, 
at p. 1302. 

llJbid. 
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and the like, to have their positions heard and for the courts to have as complete 
and full a record on the matter as possible. 

"Public interest intervention" can be described as intervention by 
strangers seeking to have some point of view heard, to bring to light how 
the decision will impact on the public, or some segment of the public, or 
to reveal the consequences and implications of the decision.l 2 This broad 
definitional net would capture those instances where private interests intervene 
in public law actions (for instance, where news media intervene in a court 
case for the purpose of challenging a publication ban on a high-profile trial 
on the basis that the public has the right to be informed of the proceeding) 
and where public interests intervene in private actions (for instance, where 
a women's group intervenes in a divorce case in which the division of assets 
is an issue, on the basis that there are some inherent biases against women 
in the law).lt is because the definitional net is so broad that probably a more 
accurate term beyond "public interest" intervenor is an intervenor represent
ing "non-traditional" interests. 13 For present purposes, the terms public interest 
intervenors and intervenors representing non-traditional interests will be used 
interchangeably, even though it is recognized there may be some important 
distinctions between the terms should those terms be closely analyzed. 

Public interest intervention certainly challenges the traditional rule that 
the parties are the masters of the suit, since intervenors may encompass those 
who have no interest in the dispute inter partes, but are interested solely in 
the development of a legal doctrine or in how the decision will impact the 
public in general or a segment of the public (such as women or ethnic 
minorities), or a sector of society {such as labour, the environment, regulatory 
boards or industrial associations). Often, public interest intervenors are more 
concerned with the stare decisis impact of the decision rather than being bound 
by the decision in the sense of res judicata. The judiciary is then put in the 
position of walking a thin line between ensuring that the grounds for 
intervention are interpreted broadly enough to accommodate public interest 
intervenors, yet not so broadly as to allow unlimited intervention by strangers 
to the proceeding. It is a fine line which has caused numerous commentators 
to suggest the need for reform of modem intervention rules. The reform efforts 
are driven by the fact that despite the ever-increasing recognition by the courts 
of the need and legitimacy of public interest interventions, intervention rules, 
both the common law rules and most modem codified rules, do not recognize 

12 See Chapter 4, under the heading "Public Interest and Other Non-Traditional Interventions"; 
and Chapter 8, under the heading "Criteria for Public Interest and Non-Traditional Inter
vention". 

13 For example, to describe ways litigation can be expanded through standing, intervention, and 
class actions, G.D. Watson et aL, in Catwdian Civil Procedure: Cases and MaJe.rial, 3rd ed. 
(Toronto, Emond Montgomery Publications, 1988), at p. 674, use the tenn "non-traditional 
aspects of expansion". 
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public interest intervention, and if narrowly interpreted, could prevent the 
development of this species of intervention. 

(c) Suggestions for Reform 

In a recent article, Professor Welch points out that where proposed 
intervenors "have no direct interest in the specific dispute but rather in the 
development of legal doctrine over many cases, the traditional private law 
model of litigation is strained to a breaking point".14 It is not surprising, 
therefore, that there have been various suggestions for reform of intervention 
rules to better accommodate public interest intervention. 

One school of thought suggests that public interest intervention should 
be given special recognition in civil procedural codes. In effect, it should 
be considered a third type of intervention alongside the two formally 
recognized under the rules, added party and friend of the court intervention. Is 

However, this approach has two basic problems. First, it will tend to blur 
even further the functional and practical distinctions between added party 
and friend of the court intervention. In effect, rather than having two, there 
would be three intervention regimes. Three separate, yet related regimes would 
certainly contribute to further confusion in this area of the law. 

Secondly, by considering public interest intervention as a regime separate 
and apart from added party and friend of the court intervention, the court 
would be required, at the outset of each application, to make a preliminary 
decision as to whether the application was a public or private interest 
interventipn. Such an analysis would be difficult since the distinction between 
private and public litigation is not always obvious. Further, it is often the 
case that public interest groups and concerned individuals wish to raise issues 
"in the public interest". How should the court treat private parties that wish 
to raise such issues? 

Apart from a separate intervention regime, another suggestion to reform 
existing intervention rules is to replace the existing .. interest" test with a 
"factors" test. 16 Essentially, under the present rules, the applicant has to 
demonstrate some interest in the subject-matter of the proceeding, a test which, 

14 I. Welch, "No Room at the Top: Interest Group Intervenors and Charter Litigation in the 
Supreme Court of Canada" ( 1985), 43 U.T. Fac. L Rev. 204, at p. 205. 

1 ~ Bryden, /oc. d!., footnote 8, at p. 495. In A.-G. Can. et aL v. Aluminum Co. of Catwda et 
a£; B.C. Wildlife Federation, Intervenor (1987), 35 D.LR. (4th) 495,[1987] 3 W.W.R. 193, 
10 B.C.L.R. (2d) 371 (C.A.), the Court discussed public interest intervention in the context 
of added party and friend of the court intervention. The Court concluded, at p. 509 D.LR., 
that in public interest cases, certain discretionary considerations are applicable to both types 
of intervention, in particular, whether the proposed intervenor intends to widen the lis of the 
dispute. 

16 J.L Rensberger, "Ancillary Jurisdiction and Intervention Under Federal Rule 24: Analysis and 
Prop<>sals" (1982), 58 lnd LJ. Ill, at p. l2l;J.E. Kennedy, "Let's AU Join In: Intervention 
Under Federal Rule 24" ( 1969), 57 Ky. LJ. 329, at p. 331. 
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if narrowly interpreted, could exclude most public interest intervenors. Under 
a "factors" test, the relevant factors which the court should consider in the 
exercise of its discretion would be listed. At least one of these factors would 
have a public interest dimension to it. 

This approach would retain the basic distinction between added party 
and friend of the court intervention, but would clarify and ensure the 
availability of both types of intervention to private and public intervenors 
alike. The advantage of this approach is that proposed intervenors could select 
which type of intervention would be most appropriate in the circumstances 
and the court would not be put in the position of having to categorize the 
intervention as a "public interest" or "private interest".intervention. 

(2) DISTINGUISHING INTERVENTION FROM RELATED 
CONCEPTS 

One of the difficulties in understanding intervention is that it resembles 
other concepts. It is not surprising, therefore, that courts at times confuse 
intervention with other similar, though functionally distinct, procedural 
devices to permit persons to become involved in a lawsuit. For the purposes 
of clarification, it is appropriate to examine-the concept in the context of 
these other procedural devices. 

{a) Standing 

Intervention is inevitably linked to the question of standing. Both 
intervention and standing address the issue of who is entitled to participate 
in litigation, but these two concepts invoke different policy and practical 
considerations.17 Standing is concerned with the question of whether an 
individual has the status to initiate and maintain an action in his or her own 
right.18 Intervention, on the other hand, requires by defmition a pre-existing 
proceeding. It may be said that such an action could procedurally and 
substantively run to its conclusion without the proposed intervenor.l9 

If standing and intervention are conceptually linked, a question often 
raised is whether standing cases are of assistance in determining intervention 
applications. There is a line of judicial authority which suggests that in certain 

17 AJ. Roman, "Public Interest Intervention Before Courts and Administrative Tribunals" 
(Toronto, 1987), at p. 4; Shaplro,loc. cit., footnote 2, at pp. 726-9. 

18 See T.A. Cromwell, l.rJcu.r Standi: A Commentary on the l.nw of Standing in Canada (Toronto, 
Carswell, 1986); AJ. Roman, "Locus Standi: A Cure in Search of a Disease?" in Environmental 
Rights in Canada, J. Swaigen, ed (Toronto, Butterworths, 1981); S.L Winter, "The Metaphor 
of Standing and the Problem of Self-Governance" (1988), 40 Stanford L Rev. 137 L · 

19 A similar view was expressed with respect to joinder. Halifa:r Flying Club v. MariJime Buildus 
Ltd. (1973), 5 N.S.R. (2d) 364 (S.C.T.D.), at p. 368. 
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circumstances this may be true.zo However, the weight of authority and the 
better view is that these two devices should be treated quite separately. Thorson 
J.A. observed with respect to an intervention application in Re Schofield and 
Minister of Consumer and Commercial Relations: 

The issue here is not the kind which is present to a Court when it is necessary 
for it to consider whether a particular person is entitled to be accorded "standing" 
to maintain an action in that peiWn's own right, and it is accordingly not 
appropriate in my view to seek to apply decisions on that subject in dealing 
with this application.21 

While Thorson J.A. did not explicitly express the grounds for this view, several 
arguments could be made to support this position. Foremost, the vast majority 
of provinces now have recognized and fairly developed intervention regimes, 
both through the common law and the rules of practice. These regimes arose 
owing to a different set of legal and policy bases from that of standing. Hence, 
it would seem logical that the grounds for standing and intervention may 
differ since the issue is whether one can commence an action in one's own 
right as opposed to simply interjecting oneself into an existing action. 

Further, the rights of an initiator of an action and those of an intervenor 
may differ drastically. An initiator is vested with original rights and has 
virtually total control of the action. The rights of the intervenor, for the most 
part. are highly dependent upon the discretion of the court and as such, may 
entail various restrictions and limitations. 

(b) Permissive Joinder 

The traditional rule is that it is the initiating party who determines the 
size of the lawsuit. Hence, it is the plaintiff who has the discretion to determine 
how many claims or parties may join in the action, subject to the restrictions 
in the rules.22 The permissive joinder rules (that is, those rules that control 
the addition of claims and parties to an action) were developed in an attempt 
to satisfy the traditional policy of avoiding a multiplicity of actions while 
seeking to set certain prescribed standards as to the nature and size of 

20 Re Ass'n of Parents for Fairness in Education, Grand Falls District 50 Bmnch and Sociite des 
Acadien.s du Nauvrou-BT'UlmVick Inc. et a1 (1984), 8 D.L.R. (4th) 238 at pp. 244-5, 54 N.B.R. 
(2d) 198 (C.A.), affd [1986)1 S.C.R. 549,27 D.LR. (4th) 406,69 N.B.R. (2d) 271; University 
of Guelph v. CalUldian Ass'n of University Teachers ( !980), summarized in 2 A. C. W.S. (2d} 
3 75 (Ont S.C.), per Hollingworth J., at p. 4 of the judgment In Re Canadian Lnbour Congress 
and Bhindi et aL (!985). l7 D.L.R. (4th) 193 at p. 207, 61 B.C.L.R. 85, 2 C.P.C. (2d} 28 
CC.A.), Anderson lA. stated: "I am of the opinion that the cases dealing with "standing" 
are of assistance." 

21 Re Scho[~eld and Minister of Consumer and Commercial Relations (1980), 112 D.L.R. (3d) 132 
at p. 139, 28 O.R. (2d) 764, 19 C.P.C. 245 (C.A.). 

22 Watson et al, op. cit, footnote 13, at pp. 6 to-ll. For an historical perspective, see Ottawa 
Separate School Trustees v. Quebec Bank (19 17), 35 D.L.R. 134, 39 O.L.R. 118 (H. C.). 
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litigation.23 The primary distinguishing feature between permissive joinder 
and intervention is that joinder of parties allows the initiating party the liberty 
to determine who should or should not be permitted to participate in the 
suit. A proposed intervenor, on the other hand, attempts to become involved 
in the proceeding irrespective of whether the existing parties are opposed 
or indifferent to the application. 

Further, once added, a joinder litigant becomes a party plaintiff or party 
defendant (with the full array of corresponding rights), while an intervenor 
remains either an added party or friend of the court intervenant (with the 
rights normally ascribed to those kinds of intervenors). 

(c) Compulsory Joinder 

Compulsory joinder of parties relates to the question of who are 
"necessary parties" to the proceeding. Although a plaintiff should not 
generally be compelled to add anyone that the plaintiff does not want to 
join or sue, the issue in this instance is how few parties may a plaintiff join 
in the litigation and still have the court adjudicate upon the matter.24 Under 
most procedural rules, the courts are empowered to join any person whose 
presence is "necessary" in order for it to adjudicate effectively and completely 
on the issues in the proceeding.zs The question of who is a "necessary party" 
has been the focus of judicial debate for many years. Suffice it to say that 
a necessal)' party is one with some direct connection to the subject of the 
litigation. z~ 

If the courts determine that the applicant is not "necessary", that person 
may still apply to intervene under the appropriate rule. In Halifax Flying Club 
v. Maritime Builders LldP the Court distinguished between joinder and 
intervention as follows: 

In the circumstances I am of the opinion and find that Rule 8 only is of 
application when the proposed intervention is by persons, thus far strangers to 
the action, whose addition is not necessary for the effectual adjudication of all 
matters in the immediate proceeding, but who seek leave to intervene and become 
a party only because they claim an interest in the subject matter of the 
proceeding.28 

In this sense, an intervenor may also be a necessary party. However, an 
intervenor need not be a necessary party, suggesting that intervention provides 

23 Sec, generally,J.W. Reed, "Compulsory Joinder of Parties in Civil Action" (1957), 55 Mich. 
L. Rev. 327. 

24 Watson et aL, op. ciL, footnote 13, at pp. 628-9. 
23 See, e.g., fonner Ontario Rule 136, now rule 5.03 of the Ontario Rules of Civil Procedure. 
26 See Chapter 2 under the heading "The Necessary Party Legacy". 
:1.7 Halifax Flying Club v. Maritime Builders Ltd. (1973), 5 N.S.R. (2d) 364 (S.C.T.D.). 
28 Ibid., at p. 367. Also see the discussion in Hshuv. FISher(l985), 70 N.S.R. (2d) 206 (S.C.T.D.), 

at p. 208, where the Court accepted the dicta of Halifax Flying Club. 
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another, and indeed a less onerous avenue for a person to become party to 
a proceeding, even though the applicant still must satisfy the stated grounds 
for intervention.29 

(d) Court-Appointed Expert 

Some provinces have made provisions in their rules for court-appointed 
experts.30 While the issue is not as dominant with respect to added party 
intervention, the role of a court-appointed expert and an intervenor as friend 
of the court can be confusing. 

Both intervenor as friend of the court and court-appointed expert do 
share a number of similarities. For instance, both procedural devices are 
discretionary in nature and once granted, neither achieves the status of a 
party to the proceeding. Further, in both instances, the presiding judge may 
invite their participation in a proceeding. Finally, the friend of the court 
intervenor and the court-appointed expert share the common purpose of 
"assisting" the court 

Although it may appear that the two procedural devices provide paths 
toward achieving the same end, there are some important differences. The 
primary distinguishing factor between the two concepts is found in the nature 
of "assistance" that is provided by the two types of "friends". In Phillips et 
aL v. Ford Motor Co. of Canada Ltd et al, a decision of the Ontario Court 
of Appeal, Evans J.A. commented on the proper function of the court
appointed expert: 

One of the functions of a trial Judge is to make findings of fact and a proper 
exercise of that duty requires that the Judge understand the evidence. If there 
is failure to understand and appreciate the evidence, it follows that there cannot 
be a proper judicial finding of fact ... 31 

Thus, the court-appointed expert is primarily concerned with assisting 
the court in its understanding of the factual issues of the case before it. More 
specifically, the expert acts as an interpreter of technical or highly complex 
issues or data that are submitted during the course of the proceeding. In fact, 
the Ontario Court of Appeal in the Phillips case specifically disapproved of 

29 See Nolan ~·. Hallet & Carey Lid, [ 1948]4 D.L.R. 447 at pp. 450-51, [ 1948) 2 W.W.R. 937, 
57 Man. R. at p. 31 (K.B.). However, in Vachliotis et aL v. &odus Unk Corp. (1987), 23 C.P.C. 
(2d) 72 (Ont S.C.). at p. 76, per Master Garfield, it was noted: "Counsel concede that the 
test applicable to rule 5.03 and rule 13.01 is the same." See also ~dge et aL v. McNeill et 
al (1982), 142 D.L.R. (3d) 133 at p. 139, 39 Nfld. & P.E.I.R. 204 (P.E.LS.C. in banco). 

30 See, e.g., Ontario Rules of Civil Procedure, rule 52.03, which states: 

5 2.03( I) On motion by a party or on his or her own initiative, a judge may, at any 
time, appoint one or more independent experts to inquire into and report on any question 
of fact or opinion relevant to an issue in the action. 

31 Phillips et al v. Ford MOIDr Co. of CCUillda Ltd et aL (1971), 18 D.LR. (3d) 641 at p. 666, 
[1971]2 O.R. 637 (C.A.). 
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any enlargement of the function of the court-appointed expert that would 
result in an assumption of a role more adversarial in nature.32 

The friend of the court is given the opportunity to serve a more creative 
role than that of the court-appointed expert Where an expert will attempt 
to ensure that the court understands the evidence, the friend of the court 
has the capacity to convince the court of how to interpret the laws and to 
present the implications of the issues in a broader context. Further, while 
the court-appointed expert is limited to a clarification of the factual evidence 
presented to the court, the friend of the court is a participant in the broad 
spectrum of issues before the court. In short, it is clear that a court-appointed 
expert cannot lend "assistance" in a creative, speculative capacity akin to 
an advocate of a particular argument, but must present its submission in an 
objective, impartial manner. 

(3) FUNCTIONS OF INTERVENTION 

Having reviewed the types of intervention, it is important to have some 
understanding of the functions of intervention and its policy bases in today's 
legal system. Four of the most often-cited functions and policy bases include: 

(a) to have an efficient administration of justice; 
(b) to protect absent persons' interests; 
(c) to have a better-informed court; and 
(d) to legitimize a court's decision. 

Vi (a) Efficient Administration of Justice 

Historically, one of the most important justifications for intervention 
relates to the goal of a more efficient and convenient judicial process. The 
basic principle, interest rei publicae ut sit finis litium ("it concerns the State 
that lawsuits be not protracted")33 is as applicable today, perhaps even more 
so, than it was over a century ago. For the most part, this function relates 
to added party intervention, although it probably could be applied in principle 
to friend of the court intervention. 

Judicial efficiency, in part, relates to the principle that judicial decisions 
should strive to determine the matters in the dispute as fully and completely 
as possible at one time, "to do complete justice and not by halves".J4 
Intervention allows the court to deal with the whole matter pertaining to 
a particular factual or legal dispute. Because the whole matter is being dealt 
with, inconclusive and inconsistent determinations will be avoided, thereby 

Jlfbid., at p. 661 D.LR. 
33 Osborn s Concise Law Dictionary, supra, footnote 1, at p. 184. 
34 Reed, lac. cit., footnote 23, at p. 332. 
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instilling certainty and confidence in those affected by the deci
sion.JS 

Another connotation of judicial efficiency is the desire to avoid mul
tiplicity of proceedings. When an interested person is permitted to intervene 
in a proceeding, the added party intervenor will be bound by the decision, 
including the detennination of facts. When all claims are dealt with in one 
proceeding and all the issues at hand are d.etennined in as complete a manner 
as possible, the most efficient use and allocation of limited judicial resources 
is promoted. 36 Joinder of parties and consolidation are other procedural devices 
promoting similar goals. 

J) (b) Protection of Absent Persons' Interests 

From a purely historical perspective, the goal of protecting the interests 
of those not involved in the proceeding before the court is the basis and primary 
purpose of intervention. In essence, the concept seeks to prevent a miscarriage 
of justice by providing an access point to the judicial process for persons 
whose interests may be affected by a judgment of the court The kinds of 
interests sought to be protected in this regard include not only property 
interests, but a much broader notion of interests as welL 

(i) Protection of property interests 

One of the most recognized historical roots of intervention in English, 
and certainly in Anglo-American law, is protection of the property interests 
of those not already before the court37 Gradually, strangers to the proceedings 
were allowed to intervene to protect interests other than proprietary interests, 
including any contractual rights or recognizable interest in the subject-matter 
of the action. 

The primary rationale for added party intervention is the protection of 
a non-party's interests. As Chapters 3 and 5 of this text demonstrate, the 
detennination of what interests justify the right to intervene is one of 
considerable uncertainty. For the most part, legal and proprietary interests 
support an intervention application in Canadian courts. But what if there 
is a lesser type of interest, such as interest in the development of a legal 
doctrine? 

l5Jbid. 
36 Rensberger,/oc. cit., footnote 16, at p. 120; Kennedy,/oc. cit., footnote 16, at p. 378. 
37 Rensberger, ibid.; lW. Moore and E.H. Levi, "Federal Intervention 1: The Right to Intervene 

and Reorganization" (1936), 45 Yale W. 565, at pp. 569-70 and 573; E.C. Eliot, "Intervention 
in the Federal Court" (1927), 31 Am. L. Rev. 377, at p. 377. 
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fll (ii) Protection of other interests 

Courts do more than adjudicate private disputes; they also decide cases 
which touch upon, and may directly impact, social, economic and political 
activities within society. In doing so, they may not only apply law, but in 
effect make it. 

When a law-making function is vested with a non-elected judiciary, it 
seems not only fair, but imperative, that there be some means of access by 
which those interested or potentially affected by the decision can have input 
into that decision. In a narrow context, this function of intervention rests with 
the prinCiple that a court should not adjudge the rights of persons without 
their presence before the court.38 -

In a wider context, this function suggests that when courts are adju
dicating upon matters that have significant societal impact, those personally 
affected or representatives ofthose affected should be afforded the opportunity 
to have input into the process.39 Professor Bryden makes the point that "despite 
the extent to which our traditional conceptions of representative democracy 
have been modified in order to take into account the size and complexity 
of our governmental apparatus, we continue to cling to the idea that citizens 
are entitled to participate in the process whereby the rules that govern their 
lives are formulated".40 

In this context, intervention represents a rare access point for many 
interests to become involved in legal proceedings.41 It is an avenue available 
for litigants who may not otherwise have standing to initiate an action in 
their own right. Standing rules in Canada have evolved considerably in recent 
years, allowing interested members of the public to initiate various actions 
both within the context of constitutional challenges42 and even in a more 
general context.43 However, despite this gradual relaxation of the standing 

38 Ree~ toe. cit, footnote 23, at p. 331. 
l 9 In CN.R. v. B.C Ry. Co.; CP. Ltd. (applicant) (1977), 6 C.P.C. 249 (B.C.S.C.), at p. 254, 

Fulton J. stated: 

It would be contrary to natural justice, to say the least, that a person should find himself 
debarred by the Court from the continued enjoyment of such a right fto a contractual 
service], which he presently enjoys, without having had the opportunity of speaking to 
the matter. 

See also Jaffe, foe. cit, footnote 8, at p. 1044 . 
.j(l Bryden. We:. cit, footnote 8, at p. 506. 
~ 1 Ibid., at p. 512; AJ. Roman, "Barriers to Access: Including the Excluded" {a paper presented 

at the Conference on Access to Civil Justice, sponsored by the Ministry of the Attorney-General, 
June 20, 1988), at pp. 11-15. 

~2 Thorson v. A-G. Can. et aL (No.2), [1975]1 S.C.R 138,43 D.LR (3d) I, l N.R. 225; N.S. 
Bd of CeiiJ()rs v. McNeil, [1976]2 S.C.R 265, 55 D.L.R (3d) 632, 32 C.R.N.S. 376; Minister 
of Justice of Canada et aL v. Borowski, I 1981]2 S.C.R. 575, 130 D.L.R. (3d) 588, 64 C. C. C. 
(2d) 97. 

43 Minister of F'mance of Canada et al v. Fllllay, [I986J 2 S.C.R 607, 33 D.LR. (4th) 321, 
[1987]1 W.W.R. 603. 

l 
I 

I 



THE CONCEPT OF INTERVENTION 17 

requirements, there are still numerous areas where the rules for standing pose 
a significant barrier to accessing the judicial system.44 Similarly, class action 
rules in Canada45 (with a few exceptions such as in Quebec46) are notoriously 
limited, making the device·an extremely limited one. Therefore, intervention, 
either as added party or friend of the court, represents one of the few 
procedural mechanisms whereby this wider array of interests can become 
involved in judicial decision-making. 

// (c) A Better-Infonned Court 

Apart from judicial efficiency and protection of absentees' interests, 
intervention also seeks to ensure better judicial decisions by allowing the 
court the opportunity, when necessary, to be fully informed of all sides of 
an issue and the consequences of its decision. 

(i) Benefit of a "different perspective" 

A number of courts in the past have suggested that intervention assists 
in giving a different perspective to a case which it might not otherwise achieve 
on its own, especially in public interest cases.47 For instance, Wilson J.A. 
in Re Schofield and Minister of Consumer and Commercial Relations48 stated 
that the application before the Court was not one "on behalf of a private 
or public interest group which might bring a different perspective to the issue 
before the Court". In the same decision, Thorson J.A. observed that it may 
be possible for an applicant to be granted leave to intervene even if the 
applicant does not have a direct interest in the proceeding. In giving an 
example, he noted: 

... one can envisage an applicant with no interest in the outcome of an appeal 
in any such direct sense but with an interest, because of the particular concerns 
which the applicant has or represents, such that the applicant is in an especially 
advantageous and perhaps even unique position to illuminate some aspect or 
facet of the appeal which ought to be considered by the Court in reaching its 
decision but which, but for the applicant's intervention, might not receive any 

44 See P. Muldoon, "The Fight for an Environmental Bill of Rights" (1988), 15:2 Alternatives 
33. See also. genernlly, D.L. Haske"' "Locus Standi and the Public Interest" ( 1981 ), 4 Can.
U.S. L.J. 39. 

4~ See, e.g .• Ontario Rules of Civil Procedure, Rule 12; Naken et aL v. General Motors of Canada 
Ltd et al, [ 198311 S.C.R. 72, 144 D.LR. (3d) 385, 32 C.P.C. 138. 

~6 An Act respecting the class action, S.Q. 1978, c. 8 (R.S.Q., c. R-2.1 ), as amended by S.Q. 1982, 
c. 37, arts. 20-25. The Act forms part of the Code of Civil Procedure, R.S.Q. 1977, c. c. 
25, arts. 999-105 L See H.P. Glenn. "Class Actions in Ontario and Quebec" (1984), 62 Can. 
Bar Rev. 247. 

~7 Welch, foe. dt., footnote 14, at pp. 226-7; Bryden, foe. cit., footnote 8, at pp. 507-8; Oakley, 
{oc. cit., footnote 8, at p. 211. • 

48 Re Schafteid and Minister of Consumer and Comrnercinl Re/aJion.s ( 1980), 112 D.LR. (3d) 132 
at p. 139,28 O.R. (2d) 764, !9 C.P.C. 245 (CA). 
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attention or prominence, given the quite different interests of the immediate 
parties to the appea1.49 

Professor Welch reiterates this basis in the following way: 

... if interest groups are allowed to participate in cases of broad social import, 
become involved in detineating group rights, or effect the redistribution of benefits 
in society, then the courts will reach better, in the sense of more informed, 
decisions. 5° 

(ii) Impact of Canadian Charter of Rights and Freedoms 

It is overwhelmingly apparent that the Canadian Charter of Rights and 
FreedomsS I has been a key influence on the development of the intervention 
concept. 52 Its influence is derived from the fact that, as noted above, the courts 
are not only interpreting the Charter, but also deciding legislative facts which 
will be added to the general body of constitutional law. 

Further, the impact of the Charter on the intervention concept must be 
considered in terms of s. l of the Charter. Once the court has determined 
that a law or activity violates a provision of the Charter, s. 1 obliges the 
court to consider whether that violation is a reasonable limit to Charter rights 
"as can be demonstrably justified in a free and democratic society". The 
fact that it must be "demonstrably justified" anticipates the presentation of 
evidence on both sides of the issue. 

In Re Canadian lAbour Congress and Bhindi et al,53 it was argued that 
s. 1 of the Charter should encourage the trial court to grant intervention 
applications since intervenors would assi~t the court in determining whether 
the impugned law is a "reasonable limit" by informing it of the economic, 
social, political and historical background of the legislation and comparable 
legislation in other countries. The Supreme Court of Canada accepted this 
argument since it recognized the problems of establishing constitutional facts 
ins. l Charter cases.54 

Certainly the justification for intervention is not limited to s. 1 of the 
Charter, or any other provision of the Charter. Section I of the Charter is 
just one of many provisions which could be employed as a basis to support 
intervention applications. 

49 Ibid., at p. 141 D.LR. 
sn Welch, Joe. dt., footnote 14, at pp. 226-7. 
sJ Being Part I o[ Schedule B of the Canada Ac~ 1982 (UK), c. II. 
s2 Bryden, Joe. cit, footnote 8, at pp. 510·11. See also Welch, Joe. dL, footnote 14, at pp. 226-

7. 
Sl Re Canadwn Labour Congress and Bhindi et at (l985), 17 D.LR. (4th) 193 at p. 200, 61 

B.C.L.R. 85, 2 C.P.C. (2d) 28 (C.A.). 
34 /bid., at pp. 205-6 D.L.R. See also MacMillan Bloedel Lid. v. Mullin et al, [1985] 3 W.W.R. 

380 at p. 383, 66 B.C.L.R. 207,50 C.P.C. 298 (C.A.). 
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/ t (d) Legitimization of Court's Decision 

A general principle to support intervention, discussed above, is that those 
affected by a decision should be given the opportunity to be heard by the 
court Not only does this principle invoke the basic notions of fairness and 
equity, but also ensures that those adversely affected by the decision of the 
tribunal will nevertheless respect it. It is a question of the legitimacy of the 
court's decision. Professor Bryden notes: 

Everyone knows that judicial decisions create winners and losers. And nobody 
likes to lose. At the same time we have a strong sense that losing is not quite 
so bad if we have had a fair chance at playing the game. Sir Robert Megarry 
has observed that the most important person in a courtroom is the litigant who 
is about to Jose, and it is the primary duty of the court to convince that person 
that his or her point of view has been heard and understood even if the court 
has found it necessary to reject it~s 

This is certainly not a new view since it has long been argued that participation 
by a broad range of interests in "public Jaw" litigation will "not only properly 
shape relief but will increase the legitimacy of the final decision".56 

In summary, intervention is not a simple concept to fully appreciate. 
What is crucial to its ·understanding is its basic distinctions. Added party 
and friend of the court interventions relate to the status and consequent rights 
of the intervenor. Public and private interest interventions relate to the nature 
of the case and the intervenor, in the context of both added party and friend 
of the court intervention. Once these basic categories of intervention are 
understood, it is further important to ensure that the concept is not confused 
with other procedurally related concepts, such as standing and joinder. When 
these distinctions and concepts are kept in mind, intervention can best achieve 
its multi-functional role in the Canadian judicial system.s7 

55 Bryden, Ioc. cit., footnote 8, at p. 508. 
56 Chayes, foe. cit, footnote 10, at p. 1284; B.Z. Tamanaha, "The Cost of Preserving Rights: 

Attorneys' Fee Awards and Intervenors in Civil Rights Litigation" (1984), 19 Harv. C.R.
C.L. L. Rev. 109, at p. Ill. 

s1 Another function in the public interest context is simply that where groups do challenge laws 
in accordance. with their mandate, they have an interest in intervening in litigation which 
may affect thetr previous "jurisdential gain_s": Welch, /oc. cit, footnote 14, at p. 227. 
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Maurice v. Canada (Minister of Indian Affairs and Northern 

Development) 

Between 
Ambrose Maurice, Mervin Maurice, and The Metis Society of 

Saskatchewan, Sapwagamik Local176 Inc., plaintiffs 
(respondents), and 

Her Majesty the Queen in right of Canada as represented by the 
Minister of Indian Affairs and Northern Development, and the 

Attorney General of Canada, defendants (applicants) 

[1999] F.C.J. No. 1962 

[1999] A.C.F. no 1962 

183 F.T.R. 9 

94 A.C.W.S. (3d) 606 

Court File No. T-1057-96 

Federal Court of Canada - Trial Division 
Edmonton, Alberta 

Reed J. 

Heard: December 8, 1999. 
Judgment: December 10, 1999. 
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Practice --Parties --Striking out parties --Party not necessary and proper --Representation 
orders --Adding or substituting parties --Intervenors. 

This was a motion brought by the defendant Minister of Indian Affairs to have the Metis Society 
of Saskatchewan Sapwagamik Local 176 Inc., removed as a plaintiff The action was brought by 
two individuals who claimed that the creation of a weapons range by the federal government had 
violated their right to hunt and fish on the land used for the weapons range. The Society joined 
the litigation as a public interest plaintiff and aimed to bring forward the general issues of Metis 
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rights which were relevant to the court's disposition of this case. The Society also would serve as 
a back-up plaintiff if the two individuals could not or would not pursue the claim. The Society 
represented the interests of the Metis who lived in or near the community of Sapwagamik in 
northern Saskatchewan. 

HELD: Motion allowed. The Society was removed as a plaintiff, because it was neither a proper 
nor a necessary party to the litigation. The Society did not show that it had relevant evidence to 
give or a sufficiently identifiable interest in the outcome of the litigation. The Society was not a 
party who needed to be bound by the outcome or whose presence was necessary to effectually 
and completely settle the issues raised in the suit. The Society could move to convert its partici
pation into that of a representative plaintiff in a class action or could seek intervenor status, but it 
was not an appropriate plaintiff in this suit. 

Statutes, Regulations and Rules Cited: 

Federal Court Rules, Rules 104(1), 1716(2)(b). 

Counsel: 

Dale Gibson and Rangi Jeerakathil, for the plaintiff 
Patrick Hodgkinson and Brenda Kaminski, for the defendant. 

1 REED J. (Reasons for Order):-- The defendants bring a motion to have the Metis Society 
of Saskatchewan Sapwagamik Local 176 Inc. ("the Society") removed as a plaintiff 

2 The Society is a corporation that has the capacity to sue and be sued. Its members reside in 
or near the community of Sapwagamik in northern Saskatchewan. The plaintiffs Ambrose and 
Mervin Maurice reside in a near the community of Sapwagamik. They are the president and 
vice-president, respectively, ofthe Society. 

3 This action is a claim by Ambrose and Mervin Maurice that arises from the defendants' 
refusal to pay compensation to them equal to that paid to other aboriginal peoples (i.e., the Indi
ans of Canoe Lake and Cold Lake). The compensation in question was paid as a result of the 
creation of the Primrose Lake Air Weapons Range, and the consequent displacement of individ
uals who had previously used the land for hunting and fishing and logging. 

4 The members of the Society see the case as a test case, the results of which could affect 
their eventual ability to obtain compensation for themselves. If Ambrose and Mervin Maurice are 
successful, a precedent would exist that may allow others to successfully claim additional com
pensation. 

5 The Society was named as a plaintiff, together with the individuals Ambrose and Mervin 
Maurice, at the commencement of the suit. The same counsel represents all three plaintiffs. The 
individual plaintiffs do not object to the Society being a party. Indeed, they prefer that it be such. 

6 In the Statement of Claim, the Society is described as representing the interests of the 
Metis persons who reside in or near the community of Sapwagamik in northern Saskatchewan. 
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The relief sought relates to the constitutional, fiduciary, statutory, common law and equitable 
obligations owed by the defendants to the plaintiffs. As such, the relief sought relates only to the 
individual plaintiffs. The Society per se, as a corporation, will not be owed those obligations, 
although its members may. 

7 In response to a request by the defendants for further particulars concerning the identity of 
the Society's members, it was explained by the plaintiffs that that information was not relevant to 
the present litigation, because the Society was not suing in a representative capacity. It was stat
ed that the Society had public interest standing. 

8 The requirements for public interest standing are set out in Canadian Council of Churches 
v. Canada (M.E.I.), [1992] 1 S.C.R. 236. In that case, Mr. Justice Cory identified three criteria: 
(1) the action raises a serious legal question; (2) the person seeking to commence the litigation 
has a genuine legal interest in the resolution of the question; (3) the public interest litigant is al
lowed to litigate because there is no other reasonable and effective manner in which the question 
may be brought to Court. There is no doubt that the first two requirements are met insofar as the 
Society is concerned. The third element, however, does not apply in the present situation. An ac
tion by private litigants, Ambrose and Mervin Maurice, is in existence. 

9 The concept of public interest standing originated with cases such as Thorson v. Canada 
(Attorney General), [1975] 1 S.C.R. 138, Nova Scotia (Board of Censors) v. McNeil, [1976] 2 
S.C.R. 265, Canada (Minister of Justice) v. Borowski, [1981] 2 S.C.R. 575 and was further ex
plained in Finlay v. Canada (Minister of Finance), [1986] 2 S.C.R. 607 and the Canadian Council 
of Churches decision supra. It originated to allow individuals to sue to prevent illegal govern
ment action, or the operation of invalid legislation, even though the litigants could not demon
strate that they had a private right that was being interfered with, or that they were suffering 
damage peculiar to themselves, different from that of the public generally. 

10 Counsel for the plaintiffs argues that such standing can now also exist where a private 
litigant has already commenced an action. He refers to the decision by Associate Chief Justice 
Jerome in Benoit v. Canada (1994), 81 F.T.R. 100, where it is stated that in such cases, instead of 
asking whether there could be litigation started by a private litigant, the Court asks whether the 
person's "participation as a co-plaintiff would be of assistance to the Court in making its final 
determination on a matter already before it." 

11 Counsel for the plaintiffs argues that the test set out in Benoit is met in this case because 
the Society can be expected to play at least two supporting roles: (1) as a back up plaintiff, to 
guard against the litigation coming to naught as a result of the death, injury or some other con
tingency that would prevent Ambrose and Mervin Maurice from continuing the litigation; (2) to 
ensure that all arguments and points of view considered by affected Society members to be rele
vant to the issues in question will be advanced. Counsel for the plaintiffs also pointed out that it 
would be a benefit to the administration of justice to have the community who will be affected 
by the decision involved in the litigation. 

12 I am reluctant to rely on the Benoit decision as authority for the proposition that public 
interest standing has been expanded as claimed. That decision is not entirely clear. The decision, 
first, refers to the three tests required for public interest standing. Then, the statement quoted by 
counsel as support for the expanded nature of public interest standing is found. However, Asso
ciate Chief Justice Jerome follows that statement by quoting paragraph 1716(2)(b) of the Federal 
Court Rules. That paragraph refers to the adding of necessary parties to litigation. Associate 
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Chief Justice Jerome, then, decided that the addition of the organizations asking to be added as 
co-plaintiffs, over the objection of the existing plaintiff, was necessary for the case. 

13 Paragraph 1716(2)(b) corresponds to Rule 104(1)(b) of the existing Rules. Rule 104(1) 
reads: 

104.(1) At any time, the Court may 

(a) order that a person who is not a proper or 
necessary party shall cease to be a party; or 

(b) order that a person who ought to have been joined as a party or whose 
presence before the Court is necessary to ensure that all matters in dis
pute in the proceeding may be effectually and completely determined be 
added as a party, but no person shall be added as a plaintiff or applicant 
without his or her consent, signified in writing or in such other manner 
as the Court may order. 

* * * 

104.(1) LaCour peut, a tout moment, ordonner: 

a) qu'une personne constituee erronement comme partie ou une partie dont 
la presence n'est pas necessaire au reglement des questions en litige soit 
mise hors de cause; 

b) que soit constituee comme partie a !'instance toute personne qui aurait 
du l'etre ou dont la presence devant la Cour est necessaire pour assurer 
une instruction complete et le reglement des questions en litige dans 
!'instance; toutefois, nul ne peut etre constitue codemandeur sans son 
consentement, lequel est notifie par ecrit ou de telle autre maniere que 
la Cour ordonne. 

14 What constitutes a necessary party to litigation was discussed in Parker v. Stevens, 
[1998] 4 F.C. 125 (F.C.A.) at page 137. The Court quoted from the decision in Amon v. Raphael 
Truck & Sons Ltd., [1956] 1 Q.B. 357 at 380: 

The person to be joined must be someone whose presence is necessary as a 
party. What makes a person a necessary party? It is not, of course, merely that 
he has relevant evidence to give on some of the questions involved; that 
would only make him a necessary witness. It is not merely that he has an in
terest in the correct solution of some question involved and has thought of 
relevant arguments to advance and is afraid that the existing parties may not 
advance them adequately. That would mean that on the construction of a 
clause in a common form contract many parties would claim to be heard, and 
if there were power to admit any, there is no principle of discretion by which 
some could be admitted and others refused. The court might often think it 
convenient or desirable that some of such persons should be heard so that the 
court could be sure that it had found the complete answer, but no one would 
suggest that it is necessary to hear them for that purpose. The only reason 
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which makes it necessary to make a person a party to an action is so that he 
should be bound by the result of the action, and the question to be settled 
therefore must be a question in the action which cannot be effectually and 
completely settled unless he is a party. 

15 The Society cannot be said to be a necessary party to the present litigation. The Society 
could move to convert its partipation into that of a representative plaintiff, or it could seek inter
venor status. The decision in Liebmann v. Canada (Minsiter ofNational Defence), [1994] F.C.J. 
No. 1256, is an example of a situation in which intervenor status was granted, where public in
terest standing was not. 

16 The defendants' motion will be granted, without prejudice to the Society to seek to be
come involved in representative capacity, at a later date, particularly, if the present individual 
plaintiffs become prevented from continuing the litigation, or to seek intervenor status. 

REED J. 

cp/d/qlndn 
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Case Name: 
Shubenacadie Indian Band v. Canada (Minister of 

Fisheries and Oceans) 

Between 
The Minister of Fisheries and Oceans and Her Majesty the 

Queen, appellants (defendants), and 
Shubenacadie Indian Band, on behalf of itself and its 
members and Alex Macdonald, Leon Robinson, Chad 

Robinson, John Paul, Peter Paul, Vandora Paul, Genevieve 
Johnson, Holly Macdonald, Mark Lawrence Howe, Andrew 
Robinson, Jason Marr, Doug Marr, Ike Marr, John Marr, 

Edward Peter-Paul, Bernard Johnson, Carl Sack, Amy 
Maloney, Marie Robinson, Gregory Paul, David Macdonald, 
Donald Jeans, Frank Smith, John Marr (no.2), respondents 

(plaintiffs), and 
Union of Nova Scotia Indians, a body corporate, 

Confederacy of Mainland Mi'maq, a body corporate, 
respondents (defendants), and 

Attorney General of Nova Scotia, Attorney General of New 
Brunswick, LFA District 34 Lobster Committee, Atlantic 

Fishing Industry Alliance, Native Council of Nova 
Scotia, interveners 

[2002] F.C.J. No. 1803 

[2002] A.C.F. no 1803 

2002 FCA 509 

2002 CAF 509 

299 N.R. 241 

119 A.C.W.S. (3d) 907 

Docket A-585-01 

Federal Court of Appeal 
Halifax, Nova Scotia 

Strayer, Sexton and Evans JJ.A. 
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Heard: December 17, 2002. 
Oral judgment: December 17, 2002. 

(9 paras.) 

Practice --Parties --Adding or substituting parties --Adding or substituting defendants -- Re
quirement that plaintiff have cause of action against party to be added-- Circumstances when 
denied-- Striking out parties --Lack of cause of action --Applications and motions -- Disposi
tion, application to proceed as action. 

Appeal by the Minister from the dismissal of its motion to strike out the Union of Nova Scotia 
Indians and the Confederation of Mainland Mi'kmaq as defendants in an action by the Shu
benacadie Band. The Minister argued that the motions judge erred in finding that the Union and 
Confederation were automatically entitled to be defendants because they were respondents in an 
application for judicial review that had been converted into an action, and that they had not been 
properly joined as defendants regardless of the fact that they had been respondents. 

HELD: Appeal allowed. The Union and Confederation were not automatically entitled to be de
fendants when the judicial review application was converted into an action. Neither were they 
properly joined as defendants. The Band's statement of claim stated no cause of action against 
them, sought no relief against them, and made no allegations against them. They were not nec
essary parties. The Union and Confederation were struck from the action as defendants without 
prejudice to their right to apply for intervener status. 

Appeal from an order of the Trial Division dated September 19, 2001, Trial Division File No. 
T-1525-00, [2001] F.C.J. No. 1445. 

Statutes, Regulations and Rules Cited: 

Federal Court Act, R.S.C. 1985, c. 7, s. 18.4(2). Federal Court Rules, Rules 104, 300(a), 303. 

Counsel: 

Reinhold Endres, Q.C., and Angela Green, for the appellant. 
Bruce Wildsmith, Q.C., for the respondents (Shubenacadie Indian Band). 
Douglas Brown, for the respondent, Union of Nova Scotia Indians. 
Eric Zscheile, for the respondent, Confederacy of Mainland Mi'kmaq. 

The judgment of the Court was delivered by 

1 EVANS J.A. (orally):-- This is an appeal by the Minister ofFisheries and Oceans (Cana-
da) from an order of the Motions Judge, dated September 19, 2001, dismissing a motion by the 
Crown that the Union ofNova Scotia Indians ("UNSI") and the Confederacy of Mainland 
Mi'kmaq ("CMM") should cease to be defendants in the action by the Shubenacadie Indian Band 
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and others against the Minister and Her Majesty in right of Canada: Shubenacadie Indian Band v. 
Canada (Attorney General), [2001] F.C.J. No. 1445, 2001 FCT 1049. 

2 The UNSI and CMM are statutorily incorporated bodies and serve as the Tribal Councils 
for the thirteen Mi'kmaq Bands of Nova Scotia, including the Shubenacadie Indian Band. The 
central question in this litigation is the existence and scope of an Aboriginal or treaty right enti
tling the plaintiffs to fish for lobster in St. Mary's Bay, Nova Scotia, and arises from the Minis
ter's refusal to accept a lobster management plan for St. Mary's Bay proposed by the Shubenaca
die Indian Band. 

3 The appeal raises two issues. The first is whether a party who is joined to an application 
for judicial review as a respondent by virtue of Rule 303 of the Federal Court Rules, 1998, is en
titled automatically to be a defendant when the proceeeding is converted to an action pursuant to 
subsection 18.4(2) of the Federal Court Act, R.S.C. 1985, c. 7. 

4 In our view, once an application is converted to an action, the proceeding is governed by 
the rules pertaining to actions. Indeed, Rule 300(a) expressly provides that Part 5 of the Rules, 
which deals with applications, does not apply to applications for judicial review that the Court 
directs under subsection 18.4(2) be proceeded with as an action. Although the case was decided 
under the previous Rules, the statements of the law in Adams v. Canada (Commissioner, Royal 
Canadian Mounted Police) (1995), 182 N.R. 354 at paras 7 and 9 (F.C.A.) remain pertinent on 
this point. 

5 In our respectful opinion, the learned Motions Judge erred in law if he dismissed the mo-
tion to remove the UNSI and CMM as defendants to the proceeding simply because they had 
been added as respondents when the proceeding was still an application for judicial review. 

6 The second issue is whether the UNSI and the CMM were properly joined as defendants 
pursuant to Rule 104, regardless of the fact that they had been respondents in the application for 
judicial review. In our view, they were not. The plaintiffs' statement of claim states no cause of 
action against them, seeks no relief against them, and makes no aplliegations against them. 
Moreover, it is not clear that the Federal Court would have jurisdiction over UNSI and CMM as 
defendants to an action. 

7 It may well be that the UNSI and CMM will be able to adduce evidence relevant to the 
plaintiffs' statement of claim, and that their members may be adversely affected by the outcome 
of the litigation. However, neither is sufficient to enable the UNSI and CMM to be joined as 
necessary defendants to the action. 

8 In determining whether a person could properly be joined as party to an action under the 
previous rules, in Stevens v. Canada (Commissioner, Commission oflnquiry), [1998] 4 F.C. 125 
at 138 (C.A.), this Court quoted with approval a passage from the judgment of Devlin J. (as he 
then was) in Amon v. Raphael Tuck & Sons Ltd., [1956] 1 Q.B. 357 at 380, which included the 
following: 

What makes a person a necessary party? It is not, of course, merely that he has 
relevant evidence to give on some of the questions involved; that would only 
make him a necessary witness. It is not merely that he has an interest in the 
correct solution of some question involved and has thought of relevant argu
ments to advance and is afraid that the existing parties may not advance them 
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adequately .... The only reason which makes it necessary to make a person a 
party to an action is so that he should be bound by the result of the action, and 
the question to be settled therefore must be a question in the action which 
cannot be effectually and completely settled unless he is a party. 

In our view, this description of a necessary party is equally applicable under the curent Rules, 
nnd UNSI and the CMM do not fall within it. 

9 For these reasons, the appeal will be allowed with costs, the order of the Motions Judge set 
aside, and the UNSI and CMM struck from the action as defendants, together with their state
ments of defence, but without prejudice to their right to apply for intervener status on the basis of 
appropriate material. 

EVANSJ.A. 

cp/e/qlklc/qlhcs 
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Pictou Landing Band Council v. Canada (Attorney General) 

Between 
Attorney General of Canada, Appellant, and 

Pictou Landing Band Council and Maurina Beadle, Respondents 

[2014] F.C.J. No. 115 

[2014] A.C.F. no 115 
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[2015] 2 F.C.R. 253 

[2015] 2 R.C.F. 253 

456 N.R. 365 

68 Admin. L.R. (5th) 228 
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Docket A-158-13 
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Stratas J.A. 

Heard: In writing. 
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Civil litigation -- Civil procedure --Parties --Intervenors --Motions by First Nations Child and 
Family Caring Society and Amnesty International to intervene in appeal allowed-- Applicants 
had complied with requirements of Rule I 09(2) as they addressed nature of participation and 
how it would assist court-- Applicants had genuine interest in matter and matters they proposed 
to raise would further court's determination --Interventions would, at best, delay hearing of ap-



Page 2 

peal by only three weeks --Existing parties would not suffer significant prejudice as issues in
terveners would address were closely related to those already in issue. 

Motions by the First Nations Child and Family Caring Society and Amnesty International to in
tervene in the appeal. The respondent Band Council requested funding to cover the expenses for 
services rendered to a 17-year-old disabled Band member whose condition required 24-hour 
care. His mother previously provided his care, but she suffered a stroke in 2010 and could not 
care for the child without assistance. The Band provided funding for the child's care, but later 
requested that the federal government cover the child's expenses. Aboriginal Affairs and North
em Development considered the request and applied a funding principle that was passed by the 
House of Commons to the effect that the federal government would provide funding for First 
Nations children in certain circumstances, and it rejected the request. The Band Council suc
cessfully quashed the rejection in the Federal Court and the Crown appealed. The key issues 
raised on the appeal were whether the Federal Court selected the correct standard of review and, 
if so, whether it applied the standard of review correctly. The applicants intended to situate the 
funding principle against the backdrops. 15 Charter jurisprudence, international instruments and 
human rights understandings and jurisprudence. 

HELD: Motions allowed. The applicants had complied with the specific procedural requirements 
in Rule 109(2) as they described the nature of their proposed participation and how it would as
sist the court. The applicants had a genuine interest in the matter before the court. Their activities 
and previous interventions in legal and policy matters indicated that they had considerable 
knowledge, skills and resources relevant to the questions before the court and would deploy them 
to assist the court. The contextual matters the applicants wished to raise might inform the court's 
determination of the appropriate standard of review and might assist in the application of that 
standard of review. It was in the interests of justice that the court expose itself to perspectives 
beyond those advanced by the parties and the proposed interventions would further the just de
termination of the proceeding on its merits. The interventions would not significantly delay the 
appeal and, as the issues raised by the interveners were closely related to those already in issue, 
the existing parties would not be substantially prejudiced. 

Statutes, Regulations and Rules Cited: 

Canadian Charter of Rights and Freedoms, 1982, R.S.C. 1985, App. II, No. 44, Schedule B, 

Federal Courts Rules, SOR/98-106, Rule 3, Rules 65-68, Rule 70, Rule 109, Rule 109(2), Rules 
359-369 

Counsel: 

Written representations by: 

Jonathan D.N. Tarlton and Melissa Chan, for the Appellant. 

Justin Safayeni and Kathrin Furniss, for the Proposed Intervener, Amnesty International. 

Katherine Hensel and Sarah Clarke, for the Proposed Intervener, First Nations Child and 
Family Caring Society. 
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REASONS FOR ORDER 

1 STRATAS J.A.:-- Two motions to intervene in this appeal have been brought: one by the 
First Nations Child and Family Caring Society and another by Amnesty International. 

2 The appellant Attorney General opposes the motions, arguing that the moving parties have 
not satisfied the test for intervention under Rule 109 of the Federal Courts Rules, SOR/98-106. 
The respondents consent to the motions. 

3 Rule 109 provides as follows: 

109. (1) The Court may, on motion, grant leave to any person to intervene in a 
proceeding. 

(2) Notice of a motion under subsection (1) shall 

(a) set out the full name and address of the proposed intervener and of 
any solicitor acting for the proposed intervener; and 

(b) describe how the proposed intervener wishes to participate in the 
proceeding and how that participation will assist the determination of a 
factual or legal issue related to the proceeding. 

(3) In granting a motion under subsection (1), the Court shall give directions re
garding 

(a) the service of documents; and 

(b) the role ofthe intervener, including costs, rights of appeal and any 
other matters relating to the procedure to be followed by the intervener. 

* * * 

109. (1) LaCour peut, sur requete, autoriser toute personne a intervenir dans 
une instance. 

(2) L'avis d'une requete presentee pour obtenir l'autorisation d'intervenir: 

a) precise les nom et adresse de la personne qui desire intervenir et ceux 
de son avocat, le cas echeant; 

b) explique de quelle maniere la personne desire participer a !'instance 
et en quoi sa participation aidera ala prise d'une decision sur toute 
question de fait et de droit se rapportant a !'instance. 

(3) LaCour assortit l'autorisation d'intervenir de directives concernant : 
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a) la signification de documents; 

b) le role de l'intervenant, notamment en ce qui conceme les depens, les 
droits d'appel et toute autre question relative ala procedure a suivre. 

4 Below, I describe the nature of this appeal and the moving parties' proposed interventions 
in this appeal. At the outset, however, I wish to address the test for intervention to be applied in 
these motions. 

5 The Attorney General submits, as do the moving parties, that in deciding the motions for 
intervention I should have regard to Rothmans, Benson & Hedges Inc. v. Canada (Attorney Gen
eral), [1990] 1 F.C. 74 at paragraph 12 (T.D.), affd [1990] 1 F.C. 90 (C.A.), an oft-applied au
thority: see, e.g., CCH Canadian Ltd v. Law Society of Upper Canada (2000), 189 D.L.R. (4th) 
125 (F.C.A.). Rothmans, Benson & Hedges instructs me that on these motions a list of six factors 
should guide my discretion. All of the factors need not be present in order to grant the motions. 

6 In my view, this common law list of factors, developed over two decades ago in Roth-
mans, Benson & Hedges, requires modification in light oftoday's litigation environment: R. v. 
Salituro, [1991] 3 S.C.R. 654. For the reasons developed below, a number of the Rothmans, 
Benson & Hedges factors seem divorced from the real issues at stake in intervention motions that 
are brought today. Rothmans, Benson & Hedges also leaves out other considerations that, over 
time, have assumed greater prominence in the Federal Courts' decisions on practice and proce
dure. Indeed, a case can be made that the Rothmans, Benson & Hedges factors, when devised, 
failed to recognize the then-existing understandings of the value of certain interventions: Philip 
L. Bryden, "Public Intervention in the Courts" (1987) 66 Can. Bar Rev. 490; John Koch, "Mak
ing Room: New Directions in Third Party Intervention" (1990) 48 U. T. Fac. L. Rev. 151. Now is 
the time to tweak the Rothmans, Benson & Hedges list of factors. 

7 In these reasons, I could purport to apply the Rothmans, Benson & Hedges factors, ascrib
ing little or no weight to individual factors that make no sense to me, and ascribing more weight 
to others. That would be intellectually dishonest. I prefer to deal directly and openly with the 
Rothmans, Benson & Hedges factors themselves. 

8 In doing this, I observe that I am a single motions judge and my reasons do not bind my 
colleagues on this Court. It will be for them to assess the merit of these reasons. 

9 The Rothmans, Benson& Hedges factors, and my observations concerning each, are as 
follows: 

Is the proposed intervener directly affected by the outcome? "Directly 
affected" is a requirement for full party status in an application for judi
cial review- i.e., standing as an applicant or a respondent in an applica
tion for judicial review: Forest Ethics Advocacy Association v. Canada 
(National Energy Board), 2013 FCA 236. All other jurisdictions in 
Canada set the requirements for intervener status at a lower but still 
meaningful level. In my view, a proposed intervener need only have a 
genuine interest in the precise issue(s) upon which the case is likely to 
tum. This is sufficient to give the Court an assurance that the proposed 
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intervener will apply sufficient skills and resources to make a meaning
ful contribution to the proceeding. 
Does there exist a justiciable issue and a veritable public interest? 
Whether there is a justiciable issue is irrelevant to whether intervention 
should be granted. Rather, it is relevant to whether the application for 
judicial review should survive in the first place. If there is no justiciable 
issue in the application for judicial review, the issue is not whether a 
party should be permitted to intervene but whether the application 
should be struck because there is no viable administrative law cause of 
action: Canada (National Revenue) v. JP Morgan Asset Management 
(Canada) Inc., 2013 FCA 250. 
Is there an apparent lack of any other reasonable or efficient means to 
submit the question to the Court? This is irrelevant. If an intervener can 
help and improve the Court's consideration of the issues in a judicial re
view or an appeal therefrom, why would the Court tum the intervener 
aside just because the intervener can go elsewhere? If the concern un
derlying this factor is that the intervener is raising a new question that 
could be raised elsewhere, generally interveners - and others - are not 
allowed to raise new questions on judicial review: Alberta (Information 
and Privacy Commissioner) v. Alberta Teachers' Association, 2011 
sec 61 at paragraphs 22-29. 
Is the position of the proposed intervener adequately defended by one of 
the parties to the case? This is relevant and important. It raises the key 
question under Rule 1 09(2), namely whether the intervener will bring 
further, different and valuable insights and perspectives to the Court 
that will assist it in determining the matter. Among other things, this can 
acquaint the Court with the implications of approaches it might take in 
its reasons. 
Are the interests of justice better served by the intervention of the pro
posed third party? Again, this is relevant and important. Sometimes the 
issues before the Court assume such a public and important dimension 
that the Court needs to be exposed to perspectives beyond the particular 
parties who happen to be before the Court. Sometimes that broader ex
posure is necessary to appear to be doing- and to do- justice in the 
case. 
Can the Court hear and decide the case on its merits without the pro
posed intervener? Almost always, the Court can hear and decide a case 
without the proposed intervener. The more salient question is whether 
the intervener will bring further, different and valuable insights and 
perspectives that will assist the Court in determining the matter. 

10 To this, I would add two other considerations, not mentioned in the list of factors in 
Rothmans, Benson & Hedges: 

-Is the proposed intervention inconsistent with the imperatives in Rule 
3, namely securing "the just, most expeditious and least expensive de
termination of every proceeding on its merits"? For example, some mo-
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tions to intervene will be too late and will disrupt the orderly progress 
of a matter. Others, even if not too late, by their nature may unduly 
complicate or protract the proceedings. Considerations such as these 
should now pervade the interpretation and application of procedural 
rules: Hryniak v. Mauldin, 2014 SCC 7. 

Have the specific procedural requirements of Rules 109(2) and 359-369 
been met? Rule 109(2) requires the moving party to list its name, ad
dress and solicitor, describe how it intends to participate in the pro
ceeding, and explain how its participation "will assist the determination 
of a factual or legal issue related to the proceeding." Further, in a mo
tion such as this, brought under Rules 359-369, moving parties should 
file detailed and well-particularized supporting affidavits to satisfy the 
Court that intervention is warranted. Compliance with the Rules is 
mandatory and must form part of the test on intervention motions. 

11 To summarize, in my view, the following considerations should guide whether intervener 
status should be granted: 

I. Has the proposed intervener complied with the specific procedural re
quirements in Rule 1 09(2)? Is the evidence offered in support detailed 
and well-particularized? If the answer to either of these questions is no, 
the Court cannot adequately assess the remaining considerations and so 
it must deny intervener status. If the answer to both of these questions is 
yes, the Court can adequately assess the remaining considerations and 
assess whether, on balance, intervener status should be granted. 

II. Does the proposed intervener have a genuine interest in the matter be
fore the Court such that the Court can be assured that the proposed in
tervener has the necessary knowledge, skills and resources and will 
dedicate them to the matter before the Court? 

Ill. In participating in this appeal in the way it proposes, will the proposed 
intervener advance different and valuable insights and perspectives that 
will actually further the Court's determination of the matter? 

IV. Is it in the interests of justice that intervention be permitted? For exam
ple, has the matter assumed such a public, important and complex di
mension that the Court needs to be exposed to perspectives beyond 
those offered by the particular parties before the Court? Has the pro
posed intervener been involved in earlier proceedings in the matter? 

V. Is the proposed intervention inconsistent with the imperatives in Rule 3, 
namely securing "the just, most expeditious and least expensive deter
mination of every proceeding on its merits"? Are there terms that should 
be attached to the intervention that would advance the imperatives in 
Rule 3? 

12 In my view, these considerations faithfully implement some of the more central concerns 
that the Rothmans, Benson & Hedges factors were meant to address, while dealing with the chal
lenges that regularly present themselves today in litigation, particularly public law litigation, in 
the Federal Courts. 
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13 I shall now apply these considerations to the motions before me. 

-I-

14 The moving parties have complied with the specific procedural requirements in Rule 
109(2). This is not a case where the party seeking to intervene has failed to describe with suffi
cient particularity the nature of its participation and how its participation will assist the Court: for 
an example where a party failed this requirement, see Forest Ethics Advocacy Association, supra 
at paragraphs 34-39. The evidence offered is particular and detailed, not vague and general. The 
evidence satisfactorily addresses the considerations relevant to the Court's exercise of discretion. 

-II-

15 The moving parties have persuaded me that they have a genuine interest in the matter 
before the Court. In this regard, the moving parties' activities and previous interventions in legal 
and policy matters have persuaded me that they have considerable knowledge, skills andre
sources relevant to the questions before the Court and will deploy them to assist the Court. 

-III-

16 Both moving parties assert that they bring different and valuable insights and perspec-
tives to the Court that will further the Court's determination of the appeal. 

17 To evaluate this assertion, it is first necessary to examine the nature of this appeal. Since 
this Court's hearing on the merits of the appeal will soon take place, I shall offer only a very 
brief, top-level summary. 

18 This appeal arises from the Federal Court's decision to quash Aboriginal Affairs and 
Northern Development Canada's refusal to grant a funding request made by the respondent Band 
Council: Pictou Landing Band Council v. Canada (Attorney General), 2013 FC 342. The Band 
Council requested funding to cover the expenses for services rendered to Jeremy Meawasige and 
his mother, the respondent Maurina Beadle. 

19 Jeremy is a 17-year-old disabled teenager. His condition requires assistance and care 24 
hours a day. His mother served as his sole caregiver. But in May 2010 she suffered a stroke. Af
ter that, she could not care for Jeremy without assistance. To this end, the Band provided funding 
for Jeremy's care. 

20 Later, the Band requested that Canada cover Jeremy's expenses. Its request was based 
upon Jordan's Principle, a resolution passed by the House of Commons. In this resolution, Can
ada announced that it would provide funding for First Nations children in certain circumstances. 
Exactly what circumstances is very much an issue in this case. 

21 Aboriginal Affairs and Northern Development Canada considered this funding principle, 
applied it to the facts of this case, and rejected the Band Council's request for funding. There
spondents successfully quashed this rejection in the Federal Court. The appellant has appealed to 
this Court. 

22 The memoranda of fact and law of the appellant and the respondents have been filed. The 
parties raise a number of issues. But the two key issues are whether the Federal Court selected 
the correct standard of review and, if so, whether the Federal Court applied that standard of re
view correctly. 
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23 The moving parties both intend to situate the funding principle against the backdrop of 
section 15 Charter jurisprudence, international instruments, wider human rights understandings 
and jurisprudence, and other contextual matters. Although the appellant and the respondents do 
touch on some of this context, in my view the Court will be assisted by further exploration of it. 

24 This further exploration of contextual matters may inform the Court's determination 
whether the standard of review is correctness or reasonableness. It will be for the Court to decide 
whether, in law, that is so and, if so, how it bears upon the selection of the standard of review. 

25 The further exploration of contextual matters may also assist the Court in its task of as-
sessing the funding principle and whether Aboriginal Affairs was correct in finding it inapplica
ble or was reasonable in finding it inapplicable. 

26 If reasonableness is the standard of review, the contextual matters may have a bearing 
upon the range of acceptable and defensible options available to Aboriginal Affairs. The range of 
acceptable and defensible options takes its colour from the context, widening or narrowing de
pending on the nature of the question and other circumstances: see McLean v. British Columbia 
(Securities Commission), 2013 SCC 67 at paragraphs 37-41 and see also Mills v. Ontario (Work
place Safety and Insurance Appeals Tribunal), 2008 ONCA 436 at paragraph 22, Canada (At
torney General) v. Abraham, 2012 FCA 266 at paragraphs 37-50, and Canada (Attorney Gen
eral) v. Canadian Human Rights Commission, 2013 FCA 75 at paragraphs 13-14. In what pre
cise circumstances the range broadens or narrows is unclear- at this time it cannot be ruled out 
that the contextual matters the interveners propose to raise have a bearing on this. 

27 In making these observations, I am not offering conclusions on the relevance of the con
textual matters to the issues in the appeal. In the end, the panel determining this appeal may find 
the contextual matters irrelevant to the appeal. At present, it is enough to say that the proposed 
interveners' submissions on the contextual matters they propose to raise - informed by their dif
ferent and valuable insights and perspectives- will actually further the Court's determination of 
the appeal one way or the other. 

-IV-

28 Having reviewed some of the jurisprudence offered by the moving parties, in my view 
the issues in this appeal - the responsibility for the welfare of aboriginal children and the proper 
interpretation and scope of the relevant funding principle- have assumed a sufficient dimension 
of public interest, importance and complexity such that intervention should be permitted. In the 
circumstances of this case, it is in the interests of justice that the Court should expose itself to 
perspectives beyond those advanced by the existing parties before the Court. 

29 These observations should not be taken in any way to be prejudging the merits of the 
matter before the Court. 

-v-
30 The proposed interventions are not inconsistent with the imperatives in Rule 3. Indeed, as 
explained above, by assisting the Court in determining the issues before it, the interventions may 
well further the "just...determination of [this] proceeding on its merits." 

31 The matters the moving parties intend to raise do not duplicate the matters already raised 
in the parties' memoranda of fact and law. 
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32 Although the motions to intervene were brought well after the filing of the notice of ap-
peal in this Court, the interventions will, at best, delay the hearing of the appeal by only the three 
weeks required to file memoranda of fact and law. Further, in these circumstances, and bearing 
in mind the fact that the issues the interveners will address are closely related to those already in 
issue, the existing parties will not suffer any significant prejudice. Consistent with the impera
tives of Rule 3, I shall impose strict terms on the moving parties' intervention. 

33 In summary, I conclude that the relevant considerations, taken together, suggest that the 
moving parties'motions to intervene should be granted. 

34 Therefore, for the foregoing reasons, I shall grant the motions to intervene. By February 
20, 2014, the interveners shall file their memoranda of fact and law on the contextual matters 
described in these reasons (at paragraph 23, above) as they relate to the two main issues before 
the Court (see paragraph 22, above). The interveners'memoranda shall not duplicate the submis
sions of the appellant and the respondents in their memoranda. The interveners' memoranda shall 
comply with Rules 65-68 and 70, and shall be no more than ten pages in length (exclusive of the 
front cover, any table of contents, the list of authorities in Part V of the memorandum, appen
dices A and B, and the back cover). The interveners shall not add to the evidentiary record before 
the Court. Each intervener may address the Court for no more than fifteen minutes at the hearing 
of the appeal. The interveners are not permitted to seek costs, nor shall they be liable for costs 
absent any abuse of process on their part. There shall be no costs of this motion. 

STRATAS J.A. 
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Practice --Parties --Intervention -- Canadian Cancer Society seeking to intervene in action at
tacking constitutionality of legislation prohibiting advertising of tobacco products --As no ex
press provision in Federal Court Rules for intervention, necessary to look to practice in provin
cial courts -- Ontario Rules permitting intervention of nonparty claiming interest in sub
ject-matter of proceeding, provided no delay or prejudice -- "Interest" broadly interpreted in 
constitutional matters -- Criteria justifYing intervention -- Objection that addition of party 
lengthening proceeding rejected-- Intervention of party with special know ledge and expertise 
permitted to give courts different perspective on issue, particularly where first-time Charter ar
guments involved-- Nature of issue and likelihood of useful contribution by applicant to resolu
tion of action without prejudice to parties key considerations --Application allowed 

This was an application by the Canadian Cancer Society to intervene in an action attacking the 
constitutionality of the Tobacco Products Control Act, which prohibits the advertising of tobacco 
products in Canada. The Society's primary object is cancer research and education of the public. 
It contended that it had special knowledge and expertise relating cancer to the consumption of 
tobacco products and that it had sources of information which may not have been available to the 
other parties. It also argued that it had a special interest with respect to the issues, and that its 
overall capacity to collect, comment upon and analyze all the data related to cancer, tobacco 
products and the advertising of those products would be helpful to the Court. The plaintiff op
posed the application on the grounds that extensive hearings had been held prior to passage of 
the legislation, and that any information which the Society may have is in the public domain. Fi
nally, it was argued that the applicant would be putting forward the same evidence and argu
ments as the Attorney General, thus unnecessarily protracting the proceedings. 
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Held, the application should be allowed. 

[page75] 

As there is no Federal Court Rule expressly permitting intervention, Rule 5 allows the Court to 
determine its practice and procedure by analogy to other provisions of the Federal Court Rules or 
to the practice and procedure for similar proceedings in provincial courts. The Ontario Rules of 
Civil Procedure permit the intervention of a nonparty who claims an interest in the subject-matter 
of the proceeding, provided this will not delay or prejudice the proceedings. The "interest" re
quired has been widely interpreted, particularly where Charter and other constitutional issues 
have been raised. Recent cases have outlined several criteria to be considered in an application 
for intervention, but generally the interest required to intervene in public interest litigation has 
been recognized in an organization which is genuinely interested in, and possesses special 
knowledge and expertise related to, the issues. The objection that the addition of a party would 
lengthen the proceedings was rejected in that courts are familiar with lengthy and complex litiga
tion including a multiplicity of parties. Also, even though one of the parties may be able to ade
quately defend a certain public interest, the intervention of parties with special knowledge and 
expertise has been permitted to place the issue in a slightly different perspective which would 
assist the court, particularly when first-time Charter arguments are involved. Interventions by 
persons or groups having no direct interest in the outcome, but who possess an interest in the 
public law issues have also been allowed. The key considerations are the nature of the issue, and 
the likelihood of the applicant being able to make a useful contribution to the resolution of the 
action without causing injustice to the immediate parties. 

Applying the above principles, the applicant should be allowed to intervene as it has a genuine 
interest in the issues and could assist the Court by putting the issues in a different perspective as 
it has special knowledge and expertise relating to the public interest questions. The application 
should also be allowed to offset any public perception that the interests of justice are not being 
served because of possible political influence being asserted by the tobacco industry. 

Statutes and Regulations Judicially Considered 

Canadian Charter of Rights and Freedoms, being Part I of the Constitution Act, 1982, Schedule 
B, Canada Act 1982, 1982, c. 11 (U.K.). 
Criminal Code, R.S.C. 1970, c. C-34, ss. 246.6 (as enacted by S.C. 1980-81-82-83, c. 125, s. 19), 
246.7 (as enacted idem). 
Federal Court Rules, C.R.C., c. 663, R. 5. 
Rules of Civil Procedure, 0. Reg. 560/84, RR. 13.01, 13.02 [page76] (as am. by 0. Reg. 221/86, 
S. 1). 
Tobacco Products Control Act, S.C. 1988, c. 20. 

Cases Judicially Considered 

Applied: 
R. v. Seaboyer (1986), 50 C.R. (3d) 395 (Ont. C.A.). 
Re Schofield and Minister of Consumer and Commercial Relations (1980), 112 D.L.R. (3d) 132; 
28 O.R. (2d) 764; 19 C.P.C. 245 (C.A.). 
G. T.V. Limousine Inc. v. Service de Limousine Murray Hill Ltee, [1988] R.J.Q. 1615 (C.A.). 
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The following are the reasons for order rendered in English by 
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1 ROULEAU J.:-- This is an application brought by the Canadian Cancer Society ("Socie-
ty") seeking an order allowing it to intervene and participate in the action. The issue relates to an 
attack by the plaintiff on the constitutional validity of the Tobacco Products Control Act, S.C. 
1988, c. 20 which prohibits the advertising of tobacco products in Canada. 

2 The plaintiff, Rothmans, Benson & Hedges Inc., initiated this action by way of statement 
of claim filed on July 20, 1988 and amended on October 24, 1988. 

3 The Canadian Cancer Society is described as the largest charitable organization dedicated 
to public health in Canada. As recently as 1987 it was made up of approximately 350,000 active 
volunteer members who were responsible for the raising of some $50,000,000 annually, which 
money was primarily directed to health and related fields. The Society's primary object is cancer 
research; it is also involved in the distribution of [page77] scientific papers as well as pamphlets 
for the purpose of enlightening the general public of the dangers of the disease. For more than 50 
years this organization has been the driving force investigating causes as well as cures. In the 
pursuit of its objectives, and, with the endorsement of the medical scientific community, it has 
been instrumental in establishing a correlation between the use of tobacco products and the inci
dence of cancer; its persistence has been the vehicle that generated public awareness of the dan
ger of tobacco products. As a result of the Society's leadership and inspiration, the research re
sults and the assembling of scientific data gathered from throughout the world, it has provided 
the authorities and its public health officials with the necessary or required evidence to press the 
government into adopting the legislation which is complained of in this action. 

4 The applicant maintains that the constitutional facts underlying the plaintiff's amended 
statement of claim that will be adduced in evidence, analyzed and discussed before the Court are 
essentially related to health issues. It has special knowledge and expertise relating cancer to the 
consumption of tobacco products. It further contends that it has sources of information in this 
matter to which the other parties in the litigation may not have access. 

5 The Canadian Cancer Society urges upon this Court that it has a "special interest" with re
spect to the issues raised in the litigation. That knowledge and expertise and the overall capacity 
of the applicant to collect, comment upon and analyze all the data related to cancer, tobacco 
products and the advertising of those products, would be helpful to this Court in the resolution of 
the litigation now before it. It is their opinion that it meets all the criteria set out in the jurispru
dence which apply in cases where parties seek to be allowed to intervene. 
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6 The plaintiff, Rothmans, Benson & Hedges Inc., opposes the application for standing. It 
argues that prior to the promulgation of the Tobacco Products Control Act, the Legislative 
Committee of the [page78] House of Commons and the Standing Senate Committee on Social 
Affairs and Technology held extensive hearings into all aspects of the proposed legislation. In 
the course of those hearings, the committees received written representations and heard evidence 
from numerous groups both in favour of and opposed to the legislation, including the applicant; 
that studies commissioned by the Cancer Society relevant to the advertising of tobacco products 
are all in the public domain; that no new studies relating directly to tobacco consumption and 
advertising have been initiated nor is it in possession of any document, report or study relating to 
the alleged relationship between the consumption of tobacco products and advertising that is not 
either in the public domain or accessible to anyone who might require it. 

7 Finally, the plaintiff argues that the applicant's motion should be denied on the grounds 
that it is seeking to uphold the constitutionality of the Tobacco Products Control Act by means of 
the same evidence and arguments as those which will be put forward by the defendant, the At
torney General of Canada. Their intervention would unnecessarily lengthen the proceeding and it 
is open to the applicant to cooperate fully with the defendant by providing viva voce as well as 
documentary evidence in order to assist in providing the courts with full disclosure of all facts 
which may be necessary to decide the ultimate issue. 

8 There is no Federal Court Rule explicitly permitting intervention in proceedings in the 
Trial Division. In the absence of a rule or provision providing for a particular matter, Rule 5 al
lows the Court to determine its practice and procedure by analogy to other provisions of the Fed
eral Court Rules [C.R.C., c. 663] or to the practice and procedure for similar proceedings in the 
courts of "that province to which the subject matter of the proceedings most particularly relates". 

9 Rule 13.01 of the Ontario Rules of Civil Procedure [0. Reg. 560/84] permits a person not 
a party to the proceedings who claims "an interest in [page79] the subject matter of the proceed
ing" to move for leave to intervene as an added party. The rule requires of the Court to consider 
"whether the intervention will unduly delay or prejudice the determination of the rights of the 
parties to the proceeding". Rule 13.02 [as am. by 0. Reg. 221/86, s. 1] permits the Court to grant 
leave to a person to intervene as a friend of the Court without becoming a party to the proceed
ing. Such intervention is only permitted "for the purpose of rendering assistance to the court by 
way of argument". 

10 In addition to the gap rule, one must be cognizant of the principles of law which have 
been established by the jurisprudence in applications of this nature. In constitutional matters, and 
more particularly, in Charter [Canadian Charter of Rights and Freedoms, being Part I of the Con
stitution Act, 1982, Schedule B, Canada Act 1982, 1982, c. 11 (U.K.)] issues, the "interest" re
quired of a third party in order to be granted intervenor status has been widely interpreted in or
der to permit interventions on public interest issues. Generally speaking, the interest required to 
intervene in public interest litigation has been recognized by the courts in an organization which 
is genuinely interested in the issues raised by the action and which possesses special knowledge 
and expertise related to the issues raised. 

11 There can be no doubt as to the evolution of the jurisprudence in "public interest litiga-
tion" in this country since the advent of the Charter. The Supreme Court appears to be requiring 
somewhat less by way of connection to consider "public interest" intervention once they have 
been persuaded as to the seriousness of the question. 
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12 In order for the Court to grant standing and to justify the full participation of an interve-
nor in a "public interest" debate, certain criteria must be met and gathering from the more recent 
decisions the following is contemplated: 

[page80] 

(1) Is the proposed intervenor directly affected by the outcome? 

(2) Does there exist a justiciable issue and a veritable public interest? 
(3) Is there an apparent lack of any other reasonable or efficient means to submit 

the question to the Court? 
(4) Is the position of the proposed intervenor adequately defended by one of the 

parties to the case? 
(5) Are the interests of justice better served by the intervention of the proposed 

third party? 
(6) Can the Court hear and decide the cause on its merits without the proposed 

intervenor? 

13 The plaintiff has argued that adding a party would lengthen the proceedings and burden 
the courts unnecessarily, perhaps in some instances leading to chaos. In G. T.V. Limousine Inc. v. 
Service de Limousine Murray Hill Ltee, [1988] R.J.Q. 1615 (C.A.), the Court noted that it was 
quite familiar with lengthy and complex litigation including a multiplicity of parties. This did not 
lead to injustice and would certainly provide the presiding judge with additional points of view 
which may assist in enlightening it to determine the ultimate issue. Such an objection is really of 
very little merit. 

14 I do not choose at this time to discuss in detail each of the criteria that I have outlined 
since they have all been thoroughly analyzed either individually or collectively in recent juris
prudence. 

15 The courts have been satisfied that though a certain "public interest" may be adequately 
defended by one of the parties, because of special knowledge and expertise, they nevertheless 
allowed the intervention. 

16 As an example, in R. v. Seaboyer (1986), 50 C.R. (3d) 395 (Ont. C.A.), the Legal Educa-
tion and Action Fund ("LEAF") applied to intervene in the appeal from a decision quashing the 
committal for trial on a charge of sexual assault on the grounds that sections 246.6 and 246.7 of 
the Criminal Code [R.S.C. 1970, c. C-34 (as enacted by S.C. 1980-81-82-83, c. 125, s. 19)] were 
inoperative because they infringed section 7 and paragraph 11(d) of the Charter. LEAF is a fed
erally [page81] incorporated body with an objective to secure women's rights to equal protection 
and equal benefit of the law as guaranteed in the Charter through litigation, education and re
search. The respondents opposed the application on the grounds that the interests represented by 
LEAF were the same as those represented by the Attorney General for Ontario, namely, the 
rights of victims of sexual assault, and that the intervention of LEAF would place a further and 
unnecessary burden on the respondents. The Court concluded that it should exercise its discretion 
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and grant LEAF the right of intervention. In giving the Court's reasons for that decision, How
land C.J.O. stated as follows, at pages 397-398: 

Counsel for LEAF contended that women were most frequently the vic
tims of sexual assault and that LEAF had a special knowledge and perspective 
of their rights and of the adverse effect women would suffer if the sections 
were held to be unconstitutional. 

The right to intervene in criminal proceedings where the liberty of the 
subject is involved is one which should be granted sparingly. Here no new is
sue will be raised if intervention is permitted. It is a question of granting the 
applicant a right to intervene to illuminate a pending issue before the court. 
While counsel for LEAF may be supporting the same position as counsel for 
the Attorney General for Ontario, counsel for LEAF, by reason of its special 
knowledge and expertise, may be able to place the issue in a slightly different 
perspective which will be of assistance to the court. 

17 Other courts have been even more emphatic in pointing out that when it comes to 
first-time Charter arguments, the Court should be willing to allow intervenors in order to avail 
itself of their assistance. This is especially true where those proposed intervenors are in a posi
tion to put certain aspects of an action into a new perspective which might not otherwise be con
sidered by the Court or which might not receive the attention they deserve. In Re Schofield and 
Minister of Consumer and Commercial Relations (1980), 112 D.L.R. (3d) 132; 28 O.R. (2d) 764; 
19 C.P.C. 245 (C.A.), Thorson J.A. made the following comments in this regard, at pages 141 
D.L.R.; 773 O.R.; 255-256 C.P.C.: 

[page82] 

It seems to me that there are circumstances in which an applicant can 
properly be granted leave to intervene in an appeal between other parties, 
without his necessarily having any interest in that appeal which may be preju
dicially affected in any "direct sense", within the meaning of that expression 
as used by LeDain, J., in Rothmans of Pall Mall et al. v. Minister ofNational 
Revenue et al. (1976), 67 D.L.R. (3d) 505, [1976] 2 F.C. 500, [1976] C.T.C. 
339, and repeated with approval by Heald, J., in the passage in the Solosky 
case [infra] quoted by my colleague. As an example of one such situation, one 
can envisage an applicant with no interest in the outcome of an appeal in any 
such direct sense but with an interest, because of the particular concerns 
which the applicant has or represents, such that the applicant is in an espe
cially advantageous and perhaps even unique position to illuminate some as
pect or facet of the appeal which ought to be considered by the Court in 
reaching its decision but which, but for the applicant's intervention, might not 
receive any attention or prominence, given the quite different interests of the 
immediate parties to the appeal. 
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The fact that such situations may not arise with any great frequency or 
that, when they do, the Court's discretion may have to be exercised on terms 
and conditions such as to confine the intervener to certain defined issues so as 
to avoid getting into the merits of the lis inter partes, does not persuade me 
that the door should be closed on them by a test which insists on the demon
stration of an interest which is affected in the "direct sense" earlier discussed, 
to the exclusion of any interest which is not affected in that sense. 

18 Certainly, not every application for intervenor status by a private or public interest group 
which can bring different perspective to the issue before the Court should be allowed. However, 
other courts, and notably the Supreme Court of Canada, have permitted interventions by persons 
or groups having no direct interest in the outcome, but who possess an interest in the public law 
issues. In some cases, the ability of a proposed intervenor to assist the court in a unique way in 
making its decision will overcome the absence of a direct interest in the outcome. What the 
Court must consider in applications such as the one now before it is the nature of the issue in
volved and the likelihood of the applicant being able to make a useful contribution to the resolu
tion of the action, with no injustice being imposed on the immediate parties. 

19 Applying these principles to the case now before me, I am of the opinion that the appli
cant should be granted intervenor status. Certainly, the Canadian Cancer Society has a genuine 
interest in the issues before the Court. Furthermore, the applicant has the capacity to assist the 
Court in its decision making in that it possesses special knowledge [page83] and expertise relat
ing to the public interest questions raised, and in my view it is in an excellent position to put 
some of these issues in a different perspective from that taken by the Attorney General. The ap
plicant has, after all, invested significant time and money researching the issue of advertising and 
its effects on tobacco consumption and I am of the opinion that it will be a most useful intervenor 
from the Court's point of view. 

20 The jurisprudence has clearly established that in public interest litigation, the Attorney 
General does not have a monopoly to represent all aspects of public interest. In this particular 
case, I think it is important that the applicant be allowed to intervene in order to offset any per
ception held by the public that the interests of justice are not being served because of possible 
political influence being asserted on the Government by those involved in the tobacco industry. 

21 Finally, allowing the application by the Canadian Cancer Society will not unduly length
en or delay the action nor will it impose an injustice or excessive burden on the parties involved. 
The participation by the applicant may well expand the evidence before the Court which could 
be of invaluable assistance. 

22 Referring back to my criteria, I am convinced that the Canadian Cancer Society possesses 
special knowledge and expertise and has general interest in the issues before the Court. It repre
sents a certain aspect of various interests in society which will be of assistance. It is a question of 
extreme importance to certain segments of the population which can be best represented in this 
debate. 

23 For the foregoing reasons, the application by the Canadian Cancer Society for leave to be 
joined in the action by way of intervention as a defendant is granted. Costs to the applicant. 
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