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SPECIFIC CLAIMS TRIBUNAL 

BETWEEN: 

MADAWASKA MALISEET FIRST NATION 

Claimant/ Applicant 

and 

I-IER MAJESTY THE QUEEEN IN RIGHT OF CANADA 
As represented by the Minister of Indian Affairs and Northern Development 

Respondent 

RESPONSE TO THE CLAIMANT'S APPLICATION TO 
AMEND THE DECLARATION OF CLAIM 

OVERVIEW 

1. The Clairnant is seeking to amend its Declaration of Claim for the purpose 

of advancing an alternate claim alleging breach of fiduciary duty. Subsection 16 

(1) of the Spectfic Claims Tribunal Act provides that a clain1 n1ay be filed with the 

Tribunal "'only if the claim has been previously filed with the Minister~'. The 

proposed alternate claim was not previously filed with the Minister, and with that 

the Tribunal lacks jurisdiction to enteriain the n1crits of the proposed alter11atc 

claim. 

FACTS 

The original claim was presented to the Minister for consideration on April 16, 

1998. In due course, the Minister advised the Clain1ant of his decision not to 
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negotiate the clairn. The Applicant then filed its Declaration of Claim \vith the 

Specific Clain1s Tribunal (the "Tribunar') on August 13,2012. 

2. As set out in the Declaration of Claim 1, the Claimant is seeking 

compensation based on alleged breach of legal obligations as a result of certain 

treaties and proclmnations or a fiduciary duty to protect lands set aside as a reserve 

for the Madawaska Maliseet. The Claitnant states that the Respondent breached its 

obligations when it transferred to settlers ("alienated'') three parcels of land that 

fanned part of the reserve. 

3. In its response to the clai1n the Respondent concludes that the three parcels 

of land in question were never part of an Indian reserve. 

4. The Clairnant now seeks to advance the new alternate clain1 that it was a 

breach of the Respondent" s fiduciary duty not to set aside the three parcels of land 

as reserve lands. 

ISSUE 

5. Was the proposed alternate claim previously filed with the Minister? 

AI~GUMENT 

6. There can be no doubt that the proposed alternate clain1 is a new claim that 

has not previously been filed \vith or considered by the Minister. The Septen1ber 

24, 2013 Endorse1nent issued by Justice Whalen, following a case n1anagen1ent 

conference, records that "[T]he Clain1ant has raised its desire to allege breach of 

fiduciary duty as an alternative basis for the clairn", and that "[T]he Clai1nant 

acknowledged that the ground was not explicitly raised at the Ministerial level ... ". 2 

7. The proposed alternate claim was never put before the Minister and without 

that the Tribunal has no jurisdiction to entertain it. 

1 Declaration of Claim filed August 13, 20 J 2, Tab A. 
2 September 24, 2013 Endorsement by Justice W. L. Whalen, para 3, Tab B. 
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8. The Specffic Claims Tribunal Act was designed to address a significant 

backlog of claims, and negotiated settlements of clain1s are a key component of the 

legislation's objective to achieve a speedy resolution of a defined category of 

claims such as the clain1 of unlawful alienation of reserve lands. The focus 

continues to be on reaching a negotiated settletnent. Negotiated settlements are the 

preferred method of resolving claims, and are considered superior con1pared to 

adjudicated cJaitns because negotiated clain1s are the product of collaboration, 

n1utual respect and informed conciliation. 3 

9. Subsection 16 (1) of the Act provides that a claitn may only be filed with the 

Tribunal if it has previously been filed with the Minister. The prohibition against 

advancing a clai1n before the Tribunal that has not previously been filed with the 

Minister is reinforced by clause (a) of section l 7 of the Act which provides that the 

Tribunal n1ay strike out a claim that on its face is not adn1issible under sections 14 

to 16. 

10. There are four distinct scenarios that allow for a specific claim that was 

previously filed with the Minister to advance before the Tribunal: (i) the Minister 

decides not to negotiate; (ii) three years have passed and the Minister has not made 

a decision; (iii) in the course of negotiations the Minister consents to the clain1 

being put to the Tribunal; and (iv) the clai1n has not been settled three years after 

the Minister decided to negotiate it. Since the ne\v claitn was never before the 

Minister, none of these scenarios cmnes into play. Subsection 16(]) provides as 

follows: 

16. (1) A First Nation may file a claim with the Tribunal only if 
the claim has been previously filed with the Minister and 

(a) the Minister has notified the First Nation in writing of his or her 
decision not to negotiate the claim, in w·hole or in part; 

3House of Commons Debates, 2nd Session, 39th Parliament, Second Reading of the Bil1 (December 4, 
2007), Part 1 at 1310-1325; and Third Reading of the Bill in the House (Dec. 12, 2008), Part 1 at 
1210, and Part 2 at 1 040. Also, Senate Debates, 2nd Session, 39th Parliament, Vol. 144, Issue 61, 
Second Reading of the Bill (May 15, 2008), Part 1 pp. 2-5; and (May 27, 2008), Part 2 at p. 2; and 
Senate Third Reading (June 12, 2008), at p. 3, all at Tab C. 
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(b) three years have elapsed after the day on 'Which the clai1n was filed 
with the Minister and the Minister has not notified the First Nation in 
writing of his or her decision on whether to negotiate the claim; 

(c) in the course of negotiating the claitn, the Minister consents In 
writing to the filing of the claim with the Tribunal; or 

(d) three years have elapsed after the day on which the Minister has 
notified the First Nation in writing of the Minister's decision to 
negotiate the claim, in whole or in part, and the clai1n has not been 
resolved by a final settletnent agree1nent.

4 
(emphasis added) 

11. Subsection 16 ( 1) ensures that the Minister has the opportunity to entertain 

the specific claims to which the Act applies, and the claimant and the Minister have 

the opportunity to reach a negotiated settle1nent prior to resorting to the Tribunal. 

A negotiated settlement is the primary objective, and the decision as to vvhether 

claims are to be negotiated ren1ains with the Minister. Recourse to the Tribunal is a 

last resort. 5 

12. The proposed amendment seeks to introduce a new claim which the 

J\1inister has not had an opportunity to consider. In the light of the legislative 

sche1ne it is the Minister, in the first place, who should have the opportunity to 

consider the clain1, and detern1ine its merits, and if dete1mined to be meritorious to 

attempt a negotiated settlement. Prior to that the Tribunal has no jurisdiction to 

ente1iain the clain1. 

13. The updated Spec?fic Claims Policy and Process Guideline that was 

published in 2009 reiterates the principles and procedures for the resolution of 

specific clain1s through negotiation prior to adjudication: 

The clain1 filed with the Minister is the same claim that may ultimately be 
filed with the Tribunal by the First Nation, consequently, no new allegation, 

4Specific Claims Tribunal Act, S.C. 2008, c. 22, ss.l6 (1 ), Tab D. 
51-louse of Commons Debates, 2nd Session, 391

h Parliament, Second Reading of the Bill (December 4, 

2007), Part 1 at 1325, Tab C. 
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grounds or evidence can be added to the claim once the First Nation has 
been notified that its claim has been filed with the Ministcr. 6 

14. The Claimant states that "no new factual data or documents are required to 

be subn1itted"7 in support the proposed alternate clai1n. Whether that is so is 

i1npossible for the Tribunal to deten11ine given the state of the record before it to 

date. And, \Vhether additional evidence would be required to properly detennine 

the alten1ate claim is irrelevant at this point where, as here, the Tribunal has no 

jurisdiction to consider the n1erits of the alten1ate claim. 

15. In any event, new factual data and docmnents will likely be required for a 

proper detennination of the merits of the alternate claim in the course of the 

administrative review by the Minister. The focus for the historical research 

undertaken in preparation for the hearing before the Tribunal was directed by the 

clai1n n1ade and which the Minister would not accept for negotiations, that is the 

alleged alienation of Madawaska Maliseet reserve lands. The alleged unlawful 

disposition of reserve lands has nothing to do with the new allegation of a breach of 

a fiduciary duty to create a reserve. Accordingly, it is reasonable to assun1e that 

further research is called for in order to shed light on n1atters such as: 

(i) whether there is any evidence to establish that the Madawaska Maliseet 
111ade use of the three parcels of land in question; 

(ii) if there is evidence that the Madawaska Maliseet 1nade use of the lands in 
question, the extent of that use and over what period of tin1e; 

(iii) if there is evidence that Madawaska Maliseet made use of the lands in 
question, whether there is evidence to establish that responsible governn1ent 
ot11cials were aware of the nature and extent of their use of the land; 

(iv) whether there is evidence of settlers using the land in question at the 
relevant tin1es and the extent of that usc; and 

(v) the prospect of cont1icting clai1ns between settlers and the Mada\vaska 
Maliscet, or any banking of land intended for future public use. 

6
The Spec{fic Claims Policy and Process Guide, Published under the Authority of the Minister of 

Indian Affairs and Northern Development, Ottawa, 2009, p. 10, Tab E. 
7 

Claimant's Application, para 8, Tab F. 
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16. As a means of resolving the jurisdictional issue that is raised by the 

Claimant's application, and with the objective of. allowing for a comprehensive 

resolution of the distinct claims, the Respondent proposes that the claim of the 

unlaWful disposition of reserve lands (the claim that is properly before the Tribunal) 

be placed in abeyance in order to permit the Claimant the opportunity to submit the 

alternate claitn to the Minister for his consideration. This approach respects the 

integrity of the Specific Claims process and the legislative intent expressed in 

subsection 16 (1) of the Act, and ensures that the Claitnant is not foreclosed from a 

full consideration of all legal and factual foundations for both claims. 

17. In the alternative, the application to amend the claim by adding an alternate 

claim that was never before the Minister should be dismissed. 

DATED at Halifax, Nova Scotia, the 20th day of August, 2014. 

TO: Specific Claims Tribunal 

AND TO: Patricia Bernard 
Counsel for the Claimant/ Applicant 

William F. P entney 
~7 

De~~ty __ ., __ --- -~omey G~~-t-.:(5fCanada 
L/ (/{ 0 Lj/ t / ,.___, 

Per: Reinhold M:'Endres, Q.C. 
and Patricia MacPhee 
Department of Justice Canada 
Suite 1400, Duke Tower 
5251 Duke Street 
Halifax, Nova Scotia 
B3J 1P3 
Tel: (902) 426-4349 
Fax: (902) 426-2329 
Counsel for the Respondent 
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SPECIFIC CLAIMS TRIBUNAL 

BETWEEN~ 

MADAWASKA MALJ.SEET FIRST NATION. 

Claimant 

v. 

HER MAJESTY THE QUEEN IN RlGHT OF CANADA 
As represented by the Minister of indian Affairs and Northern Development 

DECLARATION OF CLAIM 
Pursuant to R.ule 41 of the 

Respondent 

Specific Claims Tribunal Rules of Practice and Procedure 

This Declaration of Claim is filed under the provisions of the Specific Claims 

Tribunal Act and the Specific Claims Tribunal Rules of Practice and Procedure. 

[ Date: August 13, 20 12 

Guillaume Phaneuf 

(Registry Officer) 

TO: Assistant Deputy Attorney General, Litigation, Justice Canada 

Bank of Canada Building, 234 Wellington Street East Tower 

Ottawa, Ontario KlA OH8 

Fax: (613) 954-1920 
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I. Claimant (R. 41(a)) 

1. The Claitnant, Madawaska Maliseet First Nation confirms that it is a First Nation 

within the meaning of s. 2 (a) of the Specific Claims Tribunal Act~ by virtue of 

being a "band'' within the meaning of the Indian Act, R.S.C. 1985, c. I-5, as 

amended, in the Province ofNew Brunswick. 

II. Conditions Precedeut (R. 4l(c)) 

2. the following conditions precedent as set out in s. 16( 1) of the Specific Claims 

Tribunal A,ct, have been fulfi!Jed: 

16. (1) A First Nation may file a claim with the Tribunal only if the claim has 

been previously filed with the l'vtinister and 

(a) the Minister has notified the First Nation in writing of his or her 

decision not to negotiate the claim, in who1e or in part; 

3. The Madawaska Maliseet Fkst Nation submitted a specific claim with Specific 

Claims Branch, Indian and Northern Affairs Canada on April 16, 1998 regarding 

Alienation of Reserve Lands (the "'Claim~'), which was acknowledged on May ll, 

1998. 
4. On January 13

1 
2009 Michel Roy_~ Senior Assistant Deputy Minister, Treaties and 

Aboriginal Government wrote to the Madawaska Matiseet First Nation declaring 

that the Claim had not been accepted for negotiation by the Minister of Indian 

Affairs and Northern Development on the basis that "there is no outstanding 

lawful obligation on the part of the Government of Canada', because the specific 

parcels of land (Parcels A) B and C) did not constitute a 'treserve'' within the 

meaning of the Indian Act at the time they were alienated. 

I.II.. Claim Limit (Act, s. 20(1)(b)) 

5. The Madawaska Maliseet First Nation does not seek compensation in excess of 

$1 SO million for the purposes of the Madawaska Maliseet First Nation's Claim. 

2 
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IV. Grounds (Act, s. 14(1)) 

6. The fullowing are the grounds for the specific clain1, as provided for in s. 14 of 

the Specific Claims Tribunal Act: 

a) a 't'lilure to fulfill a legal obligation of the Crown to provide lands or other assets 
under a treaty or another agreement between the First Nation and the Crown; 

b) a breach of a legal obligation of the Crown under the Indian Act or any other 
legislation ... pertaining to Indians or lands reserved for Indians- of Canada or of a 
colony of Great Britain of which at least some portion now fonns part of Canada; 

c) a breach of a legal obligation arising fi:om. the Crown's provision or non-provision 
of reserve lands

1 
including unilateral undertakings that give rise to a fiduciary 

obligation at law, or its administration of reserve lands, Indian moneys or other 
assets of the First Nation; 

d) an illegal tease or disposition by the Crown of reserve lands; 

e) a failure to provide adequate compensation for reserve lands taken or damaged by 
the Crown or any of its agencies under legal authority; ... 

V. Allegations of Fact (R. 41(e)) 

Resenre Lands 
7. Parcels A, B and C are part of a tract of land situated at the confluence of the 

Madawaska River and the St. John River set aside for the benefit of the Maliseets 

at the Madawaska River. 

8. 1760: Captain Peach map shows an Indian ViUage at the confluence of the 

Mada·waska River and the St. John River. 

9. 1787: Jan1es Peachey map identifies an lndlan Village along the shores of the St. 

John River between the I'Vladawaska River and the lroquois River. 

tO. 1787: Sproule map shows the Indian Village, principal residence of the St. John 

Tribe, at the confluence of the Madawaska Rivel' and the St. John River. "The 

Indians require the tract of land included within the red lines to be reserved for 

their use. Except Kelly's lot. u The tract of land spans both sides of the 

Madawaska River and both sides of the St. John River. 

11. 1790: An original grant of land to Joseph Muz:erall and 48 others shows an Indian 

Reserve that spans both sides of the Madawaska River. The word Indian is written 

3 
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on the West side of the Madawaska River and the word Reserve on the East side. 

The word Indian on the West side of the Madawaska has lines through it and it is 

rewritten over the word Reserve on the East side. 

12. 1792: Isaac Hedden Sketch copied from a survey plan shows an Indian Village at 

the confluence of the Madawaska River and the St. John River. 

13. January 1792: Noel Bernard petitioned Governor Carleton for a lot on the north 

side of the St. John River in the district of Madawaska. The cover page to the 

petition includes the statement ''complied with 7th Sept. 1792." 

14. October 1792: Noel Bernard~ Lowis Denis and Simon X.av.ier petition Governor 

Carlton fur a lot on the north east side of the St. John River in the district of 

Mada,vaska. The cover page of the petition states 11Simon Fran. Xavier and other 

in. behalf of the Melicite Tribe of Indians ask a tract of land above the Madawaska 

Settlement. "Crossed out below this js a statement ''complied with 4th Jany 1792." 

15. 1798: A new chat1 of the coast of Nova Scotia with the south coast of New 

Brunswick by Cpt. Holland shows the Indian Village just below the mouth of the 

Madawaska River on the east side of the St. John River. 

16. 1831: Report prepared by John D. Deane and Edward Kavanagh to the Goven10r 

of the State of Maine refers to the Indians living on the east bank of the St. John 

River just below the mouth ofth.e Madawaska Rive:r. 

17.1831: Report prepared by John D. Deane and Edward Kavanagh refers to Simon 

Hebert's questionable claim to ownership based on a late grant or certificate from 

the British. (Parcel B) 

18. 1838: Schedule of Indian Reserves in New Brunswick does not have a listing for 

the M.adawaska Reserve. 

19. 1841; Report of Moses Perley. He met with the Captain of the Madawaska 

settlement, Louis Bernard~ who pointed out the boundaries that we:re assigned to 

the tribe when he was a youth. The report contains reference to the circumstances 

surrounding the 1824 grant (Parcel A) and the 1829 license of occupation to 

Simon Hebert (Parcel B). 

4 
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20. 1841: Saunders, surveyor general for New Brunswick responds to Moses Perley's 

report. Saunders could not find mention of a reserve at the mouth of the 

Madawaska River. 

2 I. 1842: Schedule of Indian Reserves in New Brunswick includes a listing for the 

Madawaska Reserve at 700 acres. 

22. 1845: H. M. Garden sketch of a survey of eight lots of the reserve at the tnouth of 

the little Madawaska River contains approximately 1600 acres. 

23. 1846: Sketch outlining the claims ofNew Brunswick Settlers under the Treaty of 

Washington that shows the Indian Reserve located at the confluence of the 

Madawaska River and the St John River. 

24. 1860: Instructions were given to Jarnes Bt'own to survey the indian Reserve at 

Little Falls. 

25. 1860: Deputy Chas. E. Beckwith prepared a survey plan of the lndian Reserve at 

St. Basile showing 8 Jots totaling 722 acres. 

26. 1900: St. Basile Reserve was included listed in the Indian Lands Registry and 

noted that it was accorded a ndefacto" recognition. 

Alienation of Reserve Lands 

Royal ProclatnatJon 

27. The Royal Proclamation oft 763 contains an official directive that no warrants of 

survey or land grants were to be issued in any of Britain's colonies, for territories 

which had not been ceded to~ or purchased by, the Imperial government. It 

further stated that private persons were enjoined from making any purchase from 

the lndians of any lands reserved to them. The Proclamation contains a 

recognition that there had, in the past~ been frauds and abuses committed in the 

purchasing of lands of the Indians, thus prejudicing official interests and creating 

dissatisfaction among the Indians. 

28. The Mallseet people of New Brunswick~ including those at Madawaska, fall 

within the categories of Jndians described by the Proclamation. As members of 

the St. John River Indians who were signatories of Dummer's and Mascatene' s 

Treaties in 1725-26, they were connected to Britain by formal agreement. Their 

5 
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traditional territory along the St. John River, fell within the boundaries of the 

territory ceded by France to Britain under the Treaty of Utrecht. The Maliseet at 

Madawaska were included in the phrase Hwho live under our Protection." 

An Act to regulate the management and disposal of Indi.an Reserves in this 

Province, 1844 

29. The second section of the Act sets out the procedure to be followed before the 

Lieutenant Governor in council could sell reserve Jands. 

30. October 1867: Request by the New Brunswick Lands Commission for a listing 

of all the reserve lands sold under the 1844 Act. 

31. December 1867: Correspondence frotn R. Sutton~ New Brunswick's Crown 

Land Commission providing a list of Indian Reserves and sales there from under 

the 1844 Act. 

Alienation of Parcel A 

32. 1825! The portion of Parcel A comprising 250 acres that was granted to Simon 

Hebert~ purported to be purchased from the Lndians, did not foHow the procedure 

for alienation of reserve lands provided for in the Royal Proclalnation 1763. 

33. April 12, 1860: The portion of Par:cel A comprising 1 00 acres that was granted to 

John Hartt did not follow the procedure for alienation of reserve lands provided 

for in the Royal Proclamation 1763 or the procedure for alienation of reserve 

lands provided for in An Act to regulate the mtmagement and disposal of Indian 

Reserves in this Province) 1844. 

Alienation of Parcel B 

34_ 1829: The license of occupation granted to Simon Hebert did not follow the 

procedure for alienation of reserve lands provided for in the Royal Proclamation 

1763. 

6 
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Alienation of Parcel C 

35. 1787: The reserve established for the Mal1seets as indicated by the Surveyor 

General for New Brunswick is a large tract of Jand on both sides of the 

Madawaska River and both sides of the St. John River. The Surveyor General 

notes "The Indians require the tract of land included within the red lines to be 

reserved for their use''. Th[s was the first documentation of the de facto reserve at 

Madawaska. 

36. 1845: The H. M. Garden's sketch of a survey of the reserve at the mouth of the 

little Madawaska River indicates that the reserve contains approximitly 1600 

acres. 

37. 1860: The Chas. E. Beckwith survey plan shows the Indian Reserve at St. Basile 

containing 722 acres. 

VI. The Basis in Law on Which the Crown is said to have failed to meet or 

othenvise breached a lawful obligation: 

38. This Claim is based in the Crown~s breach of its common law t1duciary duty with 

respect to the alienation of Parcels A) Band C and additionally, with respect to its 

failure to meet its obligations under The Royal Proclamation and An Act to 

regulate the management and disposal of Indian Reserves in this Province when 

it alienated Parcels A, B and C. 

39. The Madawaska Maliseet First Nation seeks compensation from Canada for: 

(a) Damages for the vaiue of the Land alienated. 

(b) Such other damage or compensation as this Honourable Tribunal 

thinks just. 

7 
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Dated this 13th day of August, 2012 

J. Richard Hatchette 
St. John Valley Tribal Council 
7 Wulastook Court 
Woodstock, N B 
E7M 4K6 

Phone: (506) 328-0400 
Fax: (506) 328-0987 
Email: hatchette@nb.sympatico.ca 

Patricia Bernard 
Madawaska Maliseet First Nation 
1771 Main Street 
Madawaska Maliseet First Nation) NB 
E7C 1W9 

Phone: (506) 739-9765 
Fax: (506) 735-0024 
Email: madawaskamaliseet 1 @yahoo.ca 

To:31G139541920 Pase: 

SCT File No.: SCT-1001-l2, 

j 
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<l~os(! i;JU Tr1bunal 

filingdbtt<> 
Date de dQ.p6t 

August 13~ 2012 

August 14~ 2012 
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Guillaume Phaneuf 
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SPECIFIC CLAIMS TRIBUNAL 

TRIBUNAL DES REVENDICATIONS PARTICULIERES 

BETWEEN: 

MADAWASKA MALISEET FIRST 
NATION 

) 
) 
) 
) 
) 
) 

-and-

Claimant ) 
) 
) 

HER MAJESTY THE QUEEN IN RIGHT 
OF CANADA 
As represented by the Minister of Indian 
Affairs and Northern Development 

Respondent 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

J. Richard Hatchette and Patricia Bernard~ 
for the Claimant 

Reinhold Endres~ for the Respondent 

HEARD: September 24, 2013 

ENDORSEMENT 

Honourable W.L. Whalen 

A Case Management Conference (CMC) was held by teleconference on September 24, 2013 at 

I 0:00 A.M., Eastern Time (Ottawa). 

[I] The parties reported that they had prepared an Agreed Statement of Facts and a Common 

Book of Documents, both appropriate to the stage of the proceeding. These documents may be 

subject to change depending on the reports of experts when received and reviewed. 



[2] The parties indicated that they had agreed to joint terms of reference for their respective 

experts, who have been retained and who have indicated that their reports will be completed by 

the end of January 2014. 

[3] The Claimant has raised its desire to allege breach of fiduciary duty as an alternative 

basis for the claim. The Respondent indicated its first awareness of this possible basis of claim 

was at the last CMC and that it was taken by surprise. The Respondent may object on the basis 

that breach of fiduciary duty had not been advanced at the Ministerial level as required by the 

Act. The Claimant acknowledged that the ground was not explicitly raised at the Ministerial level 

but takes the position that case law has recognized an underlying or implicit fiduciary duty in 

circumstances the Claimant asserts exist here. The parties wish to discuss the issue more closely 

themselves and to report the result at the next CMC, including the manner and timing for 

resolution if they cannot resolve it themselves. 

[4] The Claimant confirmed that oral history will not be presented. 

[5] The Claimant proposed that the hearing on validity be in the community and the 

Respondent is content with that proposal. The Claimant has not explored particular locations but 

will do so in consultation with the Registry. Progress in this respect will be reported at the next 

CMC. 

[6] The parties still anticipate the hearing on validity will take place in June or July 2014. 

[7] A further CMC will be held in January 2014, to be coordinated by the Registry with the 

parties. 
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W.L. WHALEN 

Honourable W .L. Whalen 
Specific Claims Tribunal Canada 
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C-30 AN ACT TO ESTABLISH THE SPECIFIC CLAIMS TRIBUNAL AND TO MAKE CONSEQUENTIAL AMENDMENTS TO 

OTHER ACTS 

Short Title 

Specific Claims Tribunal Act 

Sponsor 
Minister of Indian Affairs and Northern Development 

Last Stage Completed 

Roya1Assent(2008-06-18) 
Progress: •-••'" 

Status of the Bill 

_..~Show Details -'l!! Hide Details 

House of Commons 

First Reading 
' j Hide Sittings 

Chamber Sitting: 25 

Introduction and First Reading 2007-11-27 

Second Reading 
Hide Sittings 

Chamber Sitting: 30 

Chamber Sitting: 34 ; ) 

Second Reading and Referral to Committee 2007-12-10 

Committee 
STANDING COMMITTEE ON ABORIGINAL AFFAIRS AND 
NORTHERN DEVELOPMENT 

Hide Meetings 

Show Sittings 

Report Stage 
Hide Sittings 

Third Reading 
'·: Hide Sittings 

Committee Meeting: 12 
Committee Meeting: 14 

Committee Meeting: 15 

Committee Meeting: 16 
Committee Meeting: 18 
Committee Meeting: 19 

Committee Meeting: 20 

Committee Meeting: 21 
Committee Meeting: 22 

Committee Meeting: 23 

Committee Meeting: 24 

Committee Meeting: 25 

Committee Meeting: 27 

Committee Report Presented 2008-05-05 

Chamber Sitting: 93 

Concurrence at Report Stage 2008-05-12 

Chamber Sitting: 93 

Chamber Sitting: 94 

http://www.parl.gc.ca/Legislnfo/BillDetails.aspx?Language=E&Mode=l &billld=3134198 8/5/2014 



LEGISinfo - House Government Bill C-30 (39-2) 

Third Reading 2008-05-13 

Senate 

Fi ~g-~~ad i ~9_ ______ --··· 
Show Sittings 

First Reading 2008-05-13 

Second Reading 
Show Sittings 

Committee 

Second Reading 2008-05-27 

Referral to Committee 2008-05-27 

STANDING SENATE COMMITTEE ON ABORIGINAL PEOPLES 

Show Meetings 

Show Sittings 

Committee Report Presented 2008-06-03 

!hird Readi'29_ __ 
Show Sittings 

Third Reading 2008-06-12 

Royal Assent 2008-·06-18 
Statutes of Canada: 2008, c. 22 

http:/ /www.parl.gc.ca/Legislnfo/BillDetails.aspx?Language=E&Mode= 1 &billld=3134198 

Page 2 of2 

8/5/2014 



Official Report * Table of Contents * Number 030 (Official Version) Page 1 of 1 

OFFICIAL REPORT (HANSARD} 

Tuesday, December 4, 2007 

Speaker: The Honourable Peter Milliken 

The House met at 10 a.m. 

Prayers 

ROUTINE PROCEEDINGS 

[Routine Proceedings] 

(1005) 

[English] 

Ways and Means 

Notice of Motion 

[Expand] 

ti().ll~.<:t1uc;!( .. !it~a.t1J.(~illis~er ()f.IIl<Jia.n_l\ffiJir!i a11<1 .,.or~.hern l)f!\t'f!l()p~f!l1t.iJI1cJ .. f=f!der.a..l.~n~f!rl()c;u~o~ fC>r .. ~.~~i!i a.11d. ,.()"::-~~atu!; 
I11cJiiJI1!tLf::.,~J: 

Mr. Speaker, pursuant to Standing Order 83(1), I have the honour to table a notice of a ways and means motion to introduce an act to give 
effect to the Tsawwassen First Nation Final Agreement and to make consequential amendments to other acts. 

I ask that an order of the day be designated for consideration of this motion. 

Committees of the House 

Procedure and House Affairs 
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Specific Claims Tribunal Act 

[Expand] 

l:i.f?..':I~ ... ~.~.IJ.~.~ .. ~.~~~.I:al ... (.~.i~.i.!ii~~.~ ... f?.f .. ~.l1~i~':l .. ~.~ii.i.~S. .. iiJ.11c:l .. ·"'·f?..~~.t.a.~.~.ll .. I:>~Y~.I~p~.~l1t.iiJI1(i ... i=f!c:l.~.~.i!l.1 ... ~.11~f!.~l.f?.~~~~.~ .. ff?.r ... ~.(!.~i.S. .. ~Ilcl .. "'f?.r.'::-.!i~ii~IJ.S. 
ll'ldi(lns, Cj:)(:) 

moved that Bill ~~?Q, Ar1 f>.ctt() E!s.ta.l:Jii?~ t.~.~ .. ?.JJE!.C:ifi.C: 9CJ.ir!IS.. Tril:Juf1al <md .~o __ I'Tla.~E! .. C:()'!S.f:!ql!_f:!n~i<J.I 9.rT1~nqrT1ef1tS. ~o otht;!r Ac:ts., be read the 

1
::.' second time and referred to a committee. 

He said: Mr. Speaker, I am honoured to rise in the House to lead off debate at second reading of Bill C~3(), the specific claims tribunal act. 

This bill is the cornerstone of a comprehensive new approach to address an issue that has been a struggle for this country for far too long. 
After years of prolonged debate, false starts and unsuccessful attempts, most recently by the former Liberal government, the Conservative 
gove~nment is taking decisive action to improve the way we handle specific claims and to resolve the existing backlog of outstanding claims once 

and for all. 

Specific claims are grievances related to land and other assets belonging to first nations communities. These claims have arisen largely as a 
consequence of the federal government's obligations under historic treaties with first nations and with respect to the management of first 
nations land and other assets. The systems and processes that the Government of Canada has designed over the years to address these 
unresolved grievances have proven to be slow and inadequate. 

As a result, an unacceptably large backlog of claims awaits attention and action. In fact, the number of unsettled claims in the federal system 
has doubled since 1993. To be more precise, there are now nearly 900 outstanding claims. Approximately 530 of these cases are stuck in 
bottlenecks at the earliest stages of the claims process, and this figure is expected to rise as the number of new claims outstrips our ability to 
resolve current ones. 

Is it·any wonder that we find ourselves in this predicament when it takes an average of 13 years to process a single claim? Thirteen years. No 
other Canadian citizen would accept this state of affairs in any other aspect of their lives. Why should specific claims be any different? 

Clearly, then, we must reform how this country deals w1th specific claims and we must demonstrate the political will to see that these much 
needed reforms are not simply discussed but implemented immediately and supported continually so that the existing backlog of claims is 
resolved once and for all. 

The government's approach to address this problem began to take shape late last year. First, the Senate Standing Committee on Aboriginal 
Peoples undertook a comprehensive examination of the current process and recommended steps to improve and accelerate the handling of 
specific claims. 

I would like to express my deep thanks to committee members for their work in providing clear direction forward on this issue. 

Armed with that report of the Senate committee, the Primefv1if1iStf:!r announced the government's specific claims action plan on June 12. The 
Prime Minister declared that after decades of neglect, failed efforts and dashed hopes, the Gov~rnment of Canada, in closest cooperation and 
collaboration with its first nation partners, would undertake major reforms to revolutionize the way this country handles specific claims. Our plan 
for the comprehensive reform of the specific claims process features four elements. 

First, the government proposes to create an independent tribunal that will bring fairness and timeliness to the claims process. 

Second, we commit to more transparent arrangements for financial compensation through dedicated funding for settlements. 

Third, we will introduce practical measures within the existing system to ensure faster processing on smaller claims and greater flexibility for 
extremely large claims. 

Fourth, once the new tribunal is in place, the Indian Specific Claims Commission will no longer conduct new inquiries into specific claims. The 
commission will continue its valuable role in assisting parties to overcome challenges and enhance their opportunity to meet the shared goal of 
resolving claims through negotiation until such time as it is replaced by a new mediation centre. 

Bill C~3() is the direct result of the Ptii'Tl~ fv1if1ist~r's historic announcement. The bill puts into motion the first element of the government's 
four-part plan, creating an independent tribunal and vesting it with the power to make binding decisions on claims. This legislative change will 
lead the way for implementation of the other elements of the specific claims action plan, which do not require legislation. 

Before delving into the details and implications of the legislation, I should point out that the bill before us today is the direct product of a 
unique group of experts from the Government of Canada and the Assembly of First Nations. Over the course of the summer, the joint specific 
claims task force met regularly to discuss, develop and refine the document that is before us today as Bill C>30. 

The diligence, collaboration and shared insight demonstrated by the task force were instrumental factors in bringing this legislation to life. 
These qualities also serve as a vivid example of the productive and collaborative attitude that we must all share to ensure the success of the 
new approach to resolve specific claims. 

(1315) 
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If I may, I will quote National Chief Phil Fontaine, who said: 

The AFN is very pleased with the process that was followed in the development of this legislation. It is apparent that when there is political will, we can always find ways 

to resolve our differences. 

In this spirit of openness and genuine partnership, I would like to express my deepest thanks to the members of the task force and, in 
particular, the task force co-chairs for their leadership in taking the ideas and objectives expressed by the Prif'!Je .. tv1ir1.i~~E!~ and transforming them 
mto legislation. 

Bill C~}Q authorizes the government to create an independent tribunal vested with the power to make binding decisions on claims, in 
particular, on questions regarding the existence of lawful obligations and financial compensation. In fact, there are three scenarios in which a 
first nation could file a claim with the tribunal: first, when a claim is not accepted for negotiation, including a scenario in which Canada fails to 
meet the three year time limits for assessing claims; second, at any stage in the negotiation process, if all parties agree; and third, after three 
years of unsuccessful negotiation. 

During its deliberations, the tribunal will hear arguments from all sides of a claim. Decisions made by the tribunal will be binding on all 
parties. Binding decisions will enable the federal government and first nations communities to achieve closure on claims and reduce the time and 
expenses associated with litigation. 

I should point out that tribunal decisions will not address claims valued at more than $150 million and will not award compensation for 
punitive damages or non-financial compensation such as land or resources. Nor will tribunal decisions be automatically binding on provincial 
governments. Provincial governments may participate in the process on a voluntary basis provided they have agreed to be bound by the 
decisions of the tribunal. 

Fairness and accountability are important elements of the new approach to addressing specific claims. The tribunal will be responsible for 
preparing annual public reports so that the government and all Canadians can follow the activities of the tribunal and gauge its success in 
resolving claims. 

To ensure that the proposed tribunal is fair to all parties involved in the claims process, Bill C:.-39 calls for the independent tribunal to be 
composed of federally appointed judges. These superior court judges will have the experience, capacity and credibility necessary to resolve the 
complex legal and historical questions that surround claims and to determine appropriate levels of compensation owed to first nations that are 
party to the claims. 

I am confident that judges, with no ties or obligations to anyone, will provide the impartiality a transparent process requires and play a 
significant role in restoring public confidence in the effectiveness and fairness of the claims process. 

As I mentioned earlier, Bill C:~3Q deals strictly with the creation of and authority vested in the independent tribunal. The legislation 
complements the other vital components of the government's specific claims action plan. Implementing these components, however, will be 
instrumental to the success of the tribunal and therefore I would like to take a few minutes to outline them. 

First, the government will earmark $250 million each year for payments authorized by the tribunal and for payments resulting from 
negotiated settlement agreements. This dedicated funding will be a vivid demonstration to first nations communities that the government is 
serious about this process. 

At the same time, these annual resources will be a transparent indication to all Canadians of our commitment to accelerate the resolution of 
specific claims and address the existing backlog of outstanding claims once and for all. To strengthen accountability even further, the 
government will establish explicit targets for resolving outstanding claims and results will be made public annually so that Canadians can clearly 
gauge the success of our new approach. 

The second element of the plan is a series of new measures that will be put in place to enhance internal government procedures to manage 
claims. Similar claims that qualify for negotiation will be identified during the research and assessment stages and then bundled together for a 
final decision on their legitimacy. 

Small value claims, which are roughly half of all claims that are currently in the system and are under $3 million, will each undergo expedited 
legal reviews to quickly conclude whether they will be accepted or declined for negotiation. 

For larger claims, valued at more than $150 million, separate arrangements outside the specific claims process will be established. These are 
relatively rare and they are more difficult, but right now they bog down the system due to their size and complexity, although I do want to add 
that we are delivering on these larger claims as well. 

(1320) 

In fact, earlier this fall I was in northern Alberta with the Big Stone Cree nation. We signed an agreement in principle worth over $300 million, 
involving 140,000 acres of land. This is the largest specific claim in Canadian history. We are serious about these as well. This is another 
indication that the government is making progress on claims, large and small. 

As for the specific claims process, this accelerated and more nuanced approach will take full advantage of the wealth of research, studies and 
data amassed over the past 30 years as Canada has worked on these issues. Greater use will also be made of existing databases and other 
easily accessible sources of information to support the earlier review process and other improvements. 

http://www.parl.gc.ca/HousePublications/Publication.aspx?Pub=Hansard&Doc=30&Parl=3 ... 8/5/2014 



Official Report * Table of Contents * Number 030 (Official Version) Page 3 of3 

The third element of our new approach involves better access to mediation services to help the parties reach negotiated settlements. 
Consequently, mediation services will be available to assist them in overcoming impasses during negotiation. 

The Indian Specific Claims Commission has provided invaluable facilitation and mediation services for the past 16 years helping parties in 
disputes reach mutually beneficial arrangements. We certainly do not want to lose this expertise, but at the same time, we do not want the 
commission to duplicate the efforts of the new tribunal. To achieve these goals we must transform the commission. 

Under our new approach, the commission will no longer accept new inquiries into rejected claims but will finalize certain inquiries that are 
currently at an advanced stage and continue to provide mediation services until such time as a new mediation centre takes on those duties. This 
transformation will help us overcome impasses at the negotiation stage of the process and reduce many of the delays that hold us back. As a 
result, we will be able to conclude more negotiations successfully and at a faster pace. 

Let me repeat that I firmly believe we must make every effort to achieve negotiated settlements so that first nations will turn to the new 
independent tribunal only as a last resort. We will also adjust the system if it needs further improvements as we go along. We will review our 
approach after five years and make a comprehensive assessment of our progress. 

I realize that there are, and probably always will be, some who object to what we are proposing. We will never achieve perfection, but I am 
convinced that what we have here is a solid plan. It is fair, transparent, efficient and respectful. It will deliver real, meaningful, measurable 
results, which the current system has failed to produce. 

Our new approach will unblock the existing backlog of claims. It will cut in half the time to process claims. Every claim in the system will have 
action taken to advance it. All claims will move forward at a faster pace. More claims will be resolved than received each year. Fifty per cent of 
all claims currently in the system will be resolved in short order. 

Make no mistake that the time for talk is over. We all know what the problems are. We all know what needs to be done, thanks to years and 
years of consultations, studies and inaction. We all know that the problems have dragged on long enough. We have to get on with it, and Bill 
C:-::3(),the specific claims tribunal act, will enable us to do just that. 

For 60 years first nations leaders have been urging the federal government to create an independent tribunal to adjudicate historic 
grievances. Today we are beginning the legislative work to establish this vitally necessary tribunal. This legislation has been shaped by the 
efforts of the joint Canada-Assembly of First Nations Task Force this past summer. It is truly a historic day for Canada. It is historic because this 
bill will implement a process that will fulfill Canada's lawful obligations to first nations communities, honour outstanding debts, and settle claims 
through a process that is more impartial, transparent, and timely. 

The proposed legislation is also historic because when we think deeply about this, this new approach is about more than specific claims. It is 
about achieving fundamental justice and fairness. It is about building a stronger and more stable economy and ensuring equal opportunity for all 
Canadians to work and prosper. It is about creating legal certainty for first nations and their partners in industry and area communities. Most 
important, it is about enabling members of first nations and their fellow Canadians to move on and move forward together. 

I am privileged to have been given this opportunity to open debate on the motion for second reading of Bill C:~;3()Lthe specific claims tribunal 
act. I urge all my colleagues to support this landmark legislation and take immediate and decisive action to resolve specific claims once and for 
all. 

(1325) 

Phil Fontaine was here when I tabled the bill last week. I would like to close by mentioning his words that we need this bill and we need it to 
be passed speedily. I urge all members, let us get this bill into committee and pass it quickly. Sixty years is far too long to wait. We are 
prepared to move this as quickly as we can through the House and into committee. Let us do it not only for first nations, but for all Canadians. 
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An Act to establish the Specific Claims Tribunal 

The House resumed consideration of Bill C-30, An Act to establish the Specific Claims Tribunal 
and to make consequential amendments to other Acts, as reported (with amendments) from the 
committee. 

The Acting Speaker (Mr. Royal Galipeau): 
There being no motions at report stage on this bill, the House will now proceed, without 

debate, to the putting of the question on the motion to concur in the bill at report stage. 

[English] 

Hon. Chuck Strahl (Minister of Indian Affairs and Northern Development and Federal 
Interlocutor for Metis and Non-Status Indians, CPC) 

moved that the bill, as amended, be concurred in. 

[Translation] 

The Acting Speaker (Mr. Royal Galipeau): 
Is it the pleasure of the House to adopt the motion? 
Some hon. members: Agreed. 

Mot!Oi' 

The Acting Speaker (Mr. Royal Galipeau): When shall the bill be read the third time? By 
leave, now? 

Some hon. members: Agreed. 

[English] 

Hon. Chuck Strahl 
moved that the bill be read the third time and passed. 

He said: Mr. Speaker, I share the members' enthusiasm for Bill C-30, the specific claims 
tribunal act. The legislation represents a significant step forward in the relationship between 
Canada and first nations. 

A specific claim is a grievance related to Canada's obligations under historic treaties, or the 
way it managed first nation land and oth·er assets. Resolving these claims benefits not only first 
nations, but all Canadians. Resolved claims bring certainty regarding land and resource 
ownership, allowing first nations and all potential investors to go forward with confidence. 



Settled claims help to create strong, prosperous first nation communities that generate social 
and economic benefits that spill over into neighbouring communities, creating even greater 
prosperity for all Canadians. 

[Translation] 

Settled claims help to create strong, prosperous first nation communities that generate social 
and economic benefits that spill over into neighbouring communities, creating even greater 
prosperity for all Canadians. 

[English] 

As my hon. colleagues know all too well, the processes now in place to negotiate and resolve 
specific claims are unacceptably slow. Bill C-30 is the first element in the governmenfs plan to 
overhaul the specific claims process and to restore confidence in the integrity and effectiveness 

of the process. I 
Bill C-30 proposes to establish the specific claims tribunal, an independent tribunal 

empowered to settle specific claims. The tribunal can make binding decisions on specific claims 
that have been rejected for negotiation, or when negotiations fail or after three years of 
unsuccessful negotiations. 

Bill C-30 proposes to establish specific deadlines and mechanisms to ensure that claims are 
settled in a fair, open and timely fashion. The tribunal will make final decisions on the legitimacy 
of claims and on appropriate levels of financial compensation. It can award settlements of up to 
$150 million per claim and decisions will be binding and not subject to appeal, although they will 
be subject to judicial review. This will all be overseen by federally appointed superior court 
judges, who will serve on the tribunal. 

To hold the specific claims tribunal accountable to Canadians, the proposed legislation 
requires the tribunal chairperson to prepare annual reports to Parliament, complete with financial 
statements. In addition, the minister of Indian affairs and northern development must conduct a 
review of the legislation within five years and table the results in Parliament. This review will 
address everything from the tribunal's mandate and structure to its operations and 
achievements. Because this is all borne out of a partnership, first nations will be involved in the 
review, as amended by the standing committee in the House of Commons. 

Bill C-30 includes several provisions to protect the interests of all Canadians. The tribunal 
cannot award land, for instance. It can only award cash settlements, even when land is the 
principal subject of the specific cla·im. First nations are free, however, to use moneys awarded by 
the tribunal to purchase land from willing sellers. When the tribunal decides a claim related to 
land, the first nation interest in that land would be released so that title would be cleared. 

I emphasize that i~ no way dfoes
1 

the proposed ledgislati
1

on diminish th
1 

e governfmenbt
1

's b ,, 
commitment to negotiate speci ic c aims. Negotiate sett ements are a ways pre era e ecause 
they are the product of collaboration, mutual respect and informed conciliation. Bill C-30 would 
support negotiations by articulating a clear, direct path toward settlement. 

Bill C-30 is the product of a lengthy consultative and collaborative process that involved key 
stakeholders. The bill itself was developed jointly with the Assembly of First Nations. There is no 
doubt that these exchanges added considerable value to the proposed legislation. In fact, many 
of the witnesses who testified during the review of Bill C-30 by the Standing Committee on 
Aboriginal Affairs and Northern Development remarked on the positive elements of this joint 
Canada-AFN collaborative effort. 

The following is a quote from the testimony from Chief Lawrence Joseph of the Federation of 
Saskatchewan Indian Nations. He stated: 

I.. .have served in the government for 30 years and also as a chief for 10 years, and I have never seen this high-level 
type of commitment from government to actually do something jointly with first nations in a very strategic and 
structured way. I applaud that. 

Others applaud it as well. The national chief of the Assembly of First Nations shares this view. 
During his testimony, National Chief Fontaine made these remarks. He stated: 



Bill C-30 represents a tremendous collaborative effort between first nations and the federal government at achieving 
agreement on the design, composition, and mandate of an independent specific claims tribunal. 

The standing committee heard from many witnesses supporting Bill C-30 and the process that 
led to its creation. It is important to recognize, though, that representations from stakeholders 
over the years were important not only to the development of the proposed legislation, but also 
the implementation of the larger action plan on specific claims. 

The plan includes several components such as dedicated funding for settlements, increased 
access to mediation and improved negotiation processes. In fact, government and first nations 
officials have worked tirelessly to refine and implement the plan ever since the Prime Minister 
and the national chief of the AFN announced it 11 months ago. 

A joint task force helped develop the legislation now before us, in an agreement between the 
national chief and myself to collaborate on issues not explicitly addressed in the legislation, such 
as additions to reserve and claims valued in excess of $150 million. In other words, we continue 
to work on other things at the same time. Each of these components takes into account years of 
feedback from first nations groups. 

(1210) 

This comprehensive action plan is designed to deliver meaningful, measurable results. The 
time it takes to process new claims will be cut in half. While it will take some years to eliminate 
the current backlog, the total number of claims in the system will decrease steadily. Given that 
unresolved claims often impede social and economic development, I fully expect that the 
increase in settled claims will usher in a new era of prosperity for many first nations 
communities. Our Conservative government knows that this will benefit all Canadians, aboriginal 
and non-aboriginal alike. 

I will cite one more excerpt from National Chief Fontaine's testimony to the standing 
committee. In this quote Mr. Fontaine talks about why he was so keen to help develop the 
legislation. He said: 

We thought we would finally be able to bring about a fair and just resolution to the many outstanding claims .... We 
were talking about an opportunity not just to settle these claims but to revitalize first nations economies in many parts 
of the country .... So we're talking about bringing about some major changes that will benefit and improve the lives of our 
people ... 

[Translation] 

Bill C-30 paves the way for a new era, one that features greater collaboration between first 
nations and the Government of Canada. The proposed legislation will help create the legal 
certainty that first nations need to strengthen their communities and bring Canadians together in 
common purpose. 

[English] 

Bill C-30 paves the way for a new era, one that features greater collaboration between first 
nations and the Government of Canada. The proposed legislation will help create the legal 
certainty that first nations need to strengthen their communities and bring Canadians together in 
common purpose. 

For all these reasons, Bill C-30 richly deserves the support of all members of the House. I 
encourage my han. colleagues to vote in favour of this important legislation now before us. 

Mr. Lloyd St. Amand (Brant, Lib.): 
Mr. Speaker, I listened with interest to the speech of the Minister of Indian Affairs. By his own 

admission, although not verbalized today, the easier claims to resolve would be covered within 
the legislation, "the picking off of the proverbial low hanging fruit", to adopt the minister's 
phrase. 
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Specific Claims Tribunal Act 

The House resumed from May 12, consideration of the motion that Bill C-30, An Act to 
establish the Specific Claims Tribunal and to make consequential amendments to other Acts, be 
read the third time and passed. 

The Speaker: 

When the bill was last before the House, the hon. member for Esquimalt-Juan de Fuca had 

the floor. 

[English] 

He has nine minutes left in the time allotted for his remarks, and I therefore call upon the hon. 
member for Esquimalt--Juan de Fuca. 

Hon. Keith Martin (Esquimalt-Juan de Fuca, Lib.): 

Mr. Speaker, as you mentioned, this is a continuation of the speech I began last night on this 
critically important issue that affects some of the most underprivileged citizens of our country. 

The land claims issue is important for fundamental justice. Will the resolution of land claims 
ultimately affect the present social and economic problems that act as an anchor attached to the 
ankles of aboriginal people from coast to coast? I would submit that it will not. 

There are other larger structural problems to which solutions have to be put in place to enable 
aboriginal people to be integrated, not assimilated, into Canadian society. Without that, these 
people, who now live in some of the worst social and economic conditions in Canada, cannot 
become part of the 21st century economy. 

The current Indian Act is a rock tied to the ankle of aboriginal people. It is so bizarre, so 
restrictive, so offensive, so unfair. We, as non-aboriginals, would never tolerate such a structure. 
It does not enable aboriginal communities to be masters of their own destiny. They have an act 
which sits above them, that rules their lives, that restricts their ability for economic development, 



that impedes their ability to have the same rights as we have. This contributes to some of the 

fundamental horrific problems that we see in aboriginal communities across our country. 

I will cite one example that the Minister of Indian Affairs and Northern Development may 

want to consider. I have written to him about an urgent situation at the Pacheedaht reserve in my 
riding. On the Pacheedaht reserve a catastrophe is taking place right now. The reserve does not 

have a secure water system. The houses are rotting. Mould is infesting the homes. We kno~r that 
the incidence of tuberculosis in these kinds of sick homes is much higher than in other 

communities. This is an urgent situation. It is a health crisis on this reserve. It demands the 
urgent attention of the Department of Indian Affairs now. Without this attention, people will get 
sicker and they will die. 

I was on the reserve a couple of weeks ago. The day before I got there, a woman was raped. 
Tragically, that is not an uncommon situation on this reserve. Children are sexually abused. 
Alcohol and drug abuse is endemic. Unemployment rates are double digit and through the roof. 
There is no hope. When we look into the eyes of the children on this reserve, we have to ask, do 
these children have any chance, any hope, of getting out of this hellhole? The answer is no, they 
do not. 

Let me provide a few solutions that may be of benefit. 

Number one, we have to remove the Indian Act. It should be scrapped. The AFN should be 
tasked with, and funded for, providing a list of those groups that can provide constructive 
solutions and capacity building on and off reserve for aboriginal people. 

One of the cruel things that exists is that while responsibilities have been downloaded to 

aboriginal communities for health care, social services and other structures, too often they do not 
have the capacity to execute those duties and responsibilities that have been placed upon their 
shoulders, so they outsource them to individuals. Too often they have no idea whether the band 
manager is competent or whether the capacity building individuals are any good. Too often I 
have seen people who are shysters, frankly, go in and engage in fraud. They take money from the 
reserve and do not provide the needed capacity building. 

The AFN and the Department of Indian Affairs should make a list of those groups and 
individuals who have the proven ability to provide strong capacity building on aboriginal 
reserves. There should also be a list of those people who are not approved, those people who 
have gone around the country and frankly committed fraud. Those people should be prosecuted, 
but a reserve could not do that, because the reserve would not have the resources to do so. The 
RCMP should be tasked with going after these people. 

(1 020) 



The aboriginal peoples have some beautiful territory. They have some in my riding in Sooke, 

Beecher Bay and Pacheedaht. I would tell the aboriginal leaders to take chances and start public
private partnerships. Health care is a good example because there is an enormous need for health 
care on reserves. This would provide a revenue general stream of money and a clean and 
environmentally sound industry that would go on in perpetuity. 

If aboriginal leaders were to do that, they would be able to provide a source of economic 
opportunity for their people now and into the future. They could negotiate contracts and the 
resources could be used to build up the capacity within their own communities. This would 
provide them with the wealth and security to do what they want. 

Aboriginal leaders should take a chance and participate in public-private partnerships. Private
public medical care would be one option. They have the chance to do this now. 

The Department of Indian and Northern Affairs should have an investment fund that would be 
managed with the AFN. This fund would provide aboriginal leaders with the resources they need 
to provide the economic development their communities require. They cannot do that at the 
present time. 

A dynamic young chief, Russ Chipps, lives in Beecher Bay in my riding. Many children in his 
community have been sexually abused and the whole community has been damaged as a result. 
However, I must give Chief Chips credit because he is reaching out and asking the Department 
of Indian and Northern Affairs for help. The youth in that community need hope and they need 
opportunity. Now that the chief and council are reaching out for help, it is incumbent upon the 
Department of Indian and Northern Affairs to work with them effectively. 

Many of us who have reserves in our communities all know that the social conditions are 
utterly appalling. These are conditions that would never be tolerated in non-aboriginal 
communities. The Department of Indian and Northern Affairs is such an ossified structure that if 
people on reserve try to engage in some economic development they could not do it because the 
department is so onerous. It takes four times longer for people on reserve to do the same kind of 
economic planning as someone off reserve. They need to navigate through at least six different 
federal departments. What kind of nonsense is that? How can these people possibly get on their 
feet and move forward with that kind of structure? 

I would ask the Minister of Indian Affairs to put back the money that he took out of the AFN. 
It cannot do its job as a result of the more than$ 1 million in cuts that have taken place. I would 
ask him to work with the AFN to establish some of the economic and social initiatives that are 
required and are being asked for by the aboriginal peoples. That kind of relationship would 
enable the people on the ground to have the hope and security they require. Without that, nothing 
will change and the horrible conditions that too many people on and off reserves are enduring 
will continue. 



We know that off reserve aboriginal people only receive about 3.5% of funding from the 
Department of Indian and Norther Affairs. They need hope and they need opportunity. I urge the 
minister and his department to work with these people to give them the hope and opportunity that 
all of us deserve, need and have a right to secure. 

(1 025) 

Hon. Chuck Strahl (Minister of Indian Affairs and Northern Development and Federal 
Interlocutor for Metis and Non-Status Indians, CPC): 

Mr. Speaker, I appreciate many of the comments by the member for Esquimalt-Juan de Fuca. 
He always has a way of being very provocative in his comments of course. I know he has written 
about this subject and has many thoughts on the bill. I can trace many of his thoughts back for 
many years. We have had many discussions over the years. 

I also know about his work on first nations reserves in British Columbia and other places. I 
appreciate his perspective as a doctor, which is often very illuminating. 

I want to assure the member on a couple of fronts. One is that we are changing the 
organization within Indian and Northern Affairs. He talked about the multiple applications that 
are necessary for economic development. We are patriating from Industry Canada, Heritage 
Canada and Infrastructure Canada in an effort to allow a one stop application for some of the 
economic development things that used to be spread out under many different departments. This 
should make it easier, simpler and more direct so that many of those applications can be speedily 
dealt with to promote economic development, which is one of the keys. 

The other thing the member mentioned was the core funding for the Assembly of First 
Nations. Overall, the core funding for organizations across the country has gone up significantly 
this year. We have made a more equitable distribution among the regional organizations where 
much of the good work is done. 

The Assembly of First Nations and all the national organizations still have significant core 
funding but we have really boosted the funding for regional organizations. Again, it has been my 
experience that much of the good work is regionally targeted. I would ask the member to think in 
those terms. 

I do think that quite often issues that are important, for example, in British Columbia, are best 
dealt with by the regional aboriginal umbrella groups from British Columbia. That is something 
the member should consider. 

Hon. Keith Martin: 

Mr. Speaker, I thank the minister for taking this initiative along. I know he will find a lot of 
support across party lines. 



The minister mentioned that aboriginal leaders were restricted in their ability to move forward 
and engage in economic development. I would offer three other suggestions to the minister. First, 
we could have a list of approved and non-approved band managers who are capacity builders on 
reserves. As the minister knows, some people are going around the country engaging in fraud 
and those people should be prosecuted. A database could be set up that could be easily accessed 
by aboriginal leaders. 

Second, we should enable aboriginal leaders, such as Chief Clarence Louie and others, who 
have done some remarkable work in Osoyoos, to travel around and teach other aboriginal leaders 
what they have done and how they have managed to enable people in their communities to 
develop economically. As the minister knows, they have done some remarkable work and if they 
were to share that kind of knowledge it would be very valuable. 

The third thing would be to make a list of those restrictions within the Indian Act that are so 
perverse that it is essential that they be removed. 

Lastly, in my community, the Pacheedaht Band is in crisis. There is a health care catastrophe 
and people are getting sick. They do not have access to water. I have written to the minister's 
department. I know he receives many letters but I would be grateful if he would be willing to 
look at that reserve so the people can receive the urgent attention they require. 

Mr. Nathan Cullen (Skeena-Bulkley Valley, NDP): 

Mr. Speaker, I have two fundamental questions. The first one concerns the issue of housing. 

For many years, the previous government and now the present government seem to face a 
crisis over the ability to enable or allow first nations to develop new ways to create housing 
within the reserve system. I am talking about on reserve bands. 

When I look across my region, the housing crisis is being predicated and continued by a 
government policy that says that houses must be paid for and built by the federal government, 
using figures from, in some cases, 1989, as if housing prices have not changed since then. It also 
does now allow any innovative programs that would allow local first nations to combine with 
training facilities and training institutions to actually build the houses themselves and start to 
create those programs and training opportunities that first nations need and create the houses that 
would be more practical and applicable. 

We have houses designed in Ontario for the west coast of British Columbia. These houses 
quickly mould and fall apart. Non-aboriginal Canadians look at this and somehow point back to 
the first nations as if they had designed and built those houses themselves. 

My second question is perhaps a more fundamental one. What efforts has the member or his 
party made to look at the root cause of this? Is it the Indian Act. In his comments, he mentioned 
how the act was an anchor around the ankles of first nations people. The act, which was created 



decades ago, has very little in it that is applicable to the real world and yet no one seems to want 
to take a real march toward reforming the Indian Act. Any attempts that have been made have 
been pushed back. 

The previous Indian affairs minister and I had some conversations about reforming the act but, 
apparently, that did not advance anywhere. I am wondering what the member's views are on both 

of those issues, both the practical in terms of housing but then the more fundamental, which is 
changing the very act under which first nations people are forced to live. 

(1 030) 

Hon. Keith Martin: 

Mr. Speaker, I know the member for Skeena-Bulkley Valley has done a lot of work in his 
community and in British Columbia on this issue, for which we are all very grateful. The 
member for N anaimo-Cowichan has also done a lot of work on Vancouver Island, both as an 
MP and outside. 

There are two things. First, in my view, the Indian Act should be scrapped. It is a racist act 
that separates aboriginal people from non-aboriginal people. Rather than enabling aboriginal 
people to be masters of their destiny, it actually acts as an anchor around their ankles. 

Secondly, I spoke about property rights yesterday. Aboriginal people should have property 
rights and should be able to own their own homes. Some people say that is anathema to the 
history of aboriginal people but that is not true. 

If we look at what happened with the Iroquois, it was their property rights. They had the 
ability to own, to utilize and to hand their land down from family to family and generation to 
generation. Those property rights can be done in such a way that the land does not disappear 
from ownership from the community, but can be done in such a way that the individual member 
can actually have ownership, have capital, have a source of revenue and have an asset that they 
can bank on and utilize for future wealth building. Aboriginal people cannot build wealth like we 
can, as the member knows, because of the absurd situation that exists. 

Lastly, on the issue of housing, part of the problem in B.C. is that some of the people who are 
building homes should be going to jail because they are building homes that they know full well 
will be health hazards. They knew these were sick homes and yet they criminally built them. 
Now aboriginal people are living in homes that are death traps. They are mouldy, sick, toxic 
homes. The people who built them should go to jail. 

As I said previously, it would be helpful if a database could be set up with a list of people 
who have done a good job on reserves. There should also be an obligation for those people to 
capacity build on reserves so aboriginal people can have the tools, the wherewithal and the 
capacity to build their own homes and manage those homes in the future. 



Hon. Chuck Strahl: 

Mr. Speaker, the hon. member mentioned Chief Louie, the chair of the Aboriginal Economic 
Development Board. He is travelling the country and he is a great example. As he says, the best 
social program is a job. His own band has made that a mantra that he sells across the country. 

On the idea of scrapping the Indian Act, it would be a great thing if people could come out 
from underneath the Indian Act. In particular, we have moved ahead aggressively on the First 
Nations Land Management Act which allows first nations to get control of their land so they do 
not have to deal here in Ottawa at all. A great way for first nations to get out from underneath the 
Indian Act is through the First Nations Land Managetnent Act and the other ancillary acts that go 
with it. I would encourage the member to think about that. 

Is it the position of the member's party that we should scrap the Indian Act? Bob Nault tried 
previously to make some aggressive changes to the act but it did not go very far. I am wondering 
if the member could tell me whether that is his opinion or the opinion of the Liberal Party. 

(1035) 

Hon. Keith Martin: 

Mr. Speaker, it is my personal opinion. It comes from my communications and conversations 
with aboriginal members in my community who have said to me, "This act is a racist act. It is a 
restriction on our ability to move forward". I thank the minister for moving forward with a 
number of those initiatives. 

[Translation] 

Mr. Andre Bellavance (Richmond-Arthabaska, BQ): 

Mr. Speaker, it is a pleasure for me to join today's debate on C-30, An Act to establish the 
Specific Claims Tribunal and to make consequential amendments to other Acts. 

My modest contribution is not about to significantly alter this bill. After all, my colleague 
from Abitibi-Temiscamingue is the Bloc Quebecois critic for aboriginal issues, and he has 
worked hard to move this file forward. I know that the Bloc Quebecois is also supporting this 
bill. And so I would like to congratulate my colleague from Abitibi-Temiscamingue for all of 
his work. You should also know that he is a lawyer. As this bill concerns a tribunal, I am sure 
that his expertise was an asset, notably at committee, in creating the bill that we have here today. 

As with all bills, there are most likely flaws. Nothing in this world is perfect. And often, even 
when we think a bill is perfect, we see some measures that could be different, improved even~ 
once the bill is implemented. However, one thing is clear: this is a step in the right direction, and 
so the Bloc Quebecois has decided to support this bill. 



Throughout my speech, I will point out certain shortcomings, or rather, areas for 
improvement, particularly with respect to aboriginal affairs. Unfortunately, even now, in 2008, 
there are many problems that are just as prevalent and just as serious. Yesterday, I listened to 

several speeches by my colleagues in the House of Commons. Members on both sides realized 
that there is still a lot of work to do, and that is why we have to participate in this debate in order 
to improve aboriginals' quality of life across Canada and Quebec. 

In 2004, deputy Indian affairs critic was my first portfolio, and I was also the globalization 
critic. Quite frankly, I knew very little about the portfolio. As a former reporter, I was interested 
in all kinds of current events, but I did not have a very good understanding of that portfolio. 

However, I had the opportunity and good fortune to work with the first aboriginal person from 
Quebec to be elected to the House of Commons in 2004, Bernard Cleary. I worked with him on 
the Indian affairs file. Mr. Cleary was a negotiator for aboriginals for 40 years. Naturally, he 
participated in a lot of negotiations with governments. As a result, he knew what he was talking 
about in the House, during committee meetings and during meetings with the minister and first 
nations representatives. He set a very good example not only in his approach to negotiation, but 
also in his approach to problems that were often absolutely dreadful. 

In committee, in my earpiece, I have heard interpreters cry because we were talking about 
what had happened in the residential schools. Mr. Cleary taught me to evaluate these situations 
and to treat them and the people we met with great respect. He was a good teacher. That is not 
the reason I am talking about this issue today, but I wanted you to understand why I care so 
much about Indian affairs. 

Without further ado, I would like to talk briefly about the objectives of Bill C-30. The purpose 
of this bill is to create an independent tribunal, the specific claims tribunal. It also seeks to bring 
greater fairness to the way specific claims are handled in Canada and to expedite the resolution 
process. Bill C-30 is therefore designed to improve and expedite the specific claim resolution 
process in Canada. Since 194 7, a number of joint and Senate committees have recommended 
creating such an independent tribunal to resolve specific claims. Moreover, I learned that the first 
nations have been talking about and calling for such a tribunal for more than 60 years. 

Negotiations will still be the preferred method of resolving claims. This is important, because 
we know that the first nations prefer to negotiate with the federal government. The tribunal 
would have the power to hand down binding decisions when claims are not accepted for 
negotiation or negotiations fail. Briefly, that is the overall objective of this bill, which represents 
a step forward on this issue. 

(1040) 

The Bloc Quebecois has always had a very clear position not only on this bill, but on 
aboriginal affairs in general. The testimony the committee heard answered some of our initial 
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ORDERS OF THE DAY 

Specific Claims Tribunal Bill 

Second Reading-Debate Adjourned 

Hon. Gerry St. Germain moved second reading of Bill C-30, An Act to establish the Specific 
Claims Tribunal and to make consequential amendments to other Acts. 

He said: Honourable senators, it is my pleasure to speak to Bill C-30, the Specific Claims Tribunal 
Act. 

While specific claims and the resolution process have been the subject of debate and consternation 
since 1948, Bill C-30 is a direct consequence of the work of our own Standing Senate Committee on 
Aboriginal Peoples. 

This committee, along with the clear support of the Indian Affairs Minister, Jim Prentice, decided to 
identify the fundamental obstacles to resolve legal liability claims and to make practical 
recommendations that would expedite the claims analysis process, and to do so by creating an 
independent claims determination body that could authorize settlement awards to be paid out from a 
dedicated allocation of funds. 

Bill C-30 is before us today as a direct consequence of the committee's work. I believe it right to 
acknowledge the dedication and concentrated effort of the members of the committee to produce what 
Aboriginal and non-Aboriginal Canadians have labelled an excellent report. 

I, along with the honourable Senators Sibbeston, Campbell, Dyck, Gill, Gustafson, Hubley, Lovelace 
Nicholas, Peterson, Segal and Watt, undertook three months of concentrated work to produce our 
recommendations to the government. 

Honourable senators, I must point out that our report would not be the success it is without the 
contributions of the sound advice offered by Stephen Stewart in my office and Hayden Trenholme in 
Senator Sibbeston's office. As well, the excellent work of the committee researcher, Lisa Patterson, 
along with the clerk of the committee, Gaetane Lemay, is to be commended. Their efforts epitomize 
the very essence of service to the public. 

This important legislation will go a long way toward improving the process in place for the resolution 
of th~se claims, and deserves our wholehearted support. 

Bill C-30 proposes to establish an independent body, the specific claims tribunal, and to grant it the 
power to settle specific claims. The establishment of such a body is long overdue. The first calls for a 
tribunal to adjudicate claims were heard 60 years ago. Similar calls were featured in numerous 
reviews and reports prepared by several authoritative groups, including the Standing Senate 
Committee on Aboriginal Peoples and the Royal Commission on Aboriginal Peoples. 

As honourable senators will soon appreciate, Bill C-30 responds to these calls effectively. Under the 
terms of the proposed legislation, the tribunal would feature the equivalent of six full-time judges. 
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Candidates would be selected from the existing bench of experienced superior court judges. The 
National Chief of the Assembly of First Nations would have a role in the selection process. 

The tribunal will have the power to make final decisions on the legitimacy of claims and on levels of 
financial compensation up to $150 million per claim. This will ensure that the lion's share of specific 
claims will have access to this mechanism. 

Tribunal decisions will be binding, and while these decisions cannot be appealed, they may be the 
subject of judicial review. Provinces and territories may choose to participate in the tribunal as long as 
they agree to be bound by its decisions. The tribunal will not have the power to award land. The 
tribunal can only award cash settlements, even when land is the subject of a specific claim. However, 
the First Nation may use compensation awarded by the tribunal to purchase land from willing sellers. 
When the tribunal reaches a decision on a land-based specific claim, any uncertainty regarding title to 
that land would be resolved. 

To ensure the settlement of even the most difficult claims, Bill C-30 establishes a series of deadlines. 
Should a filed claim remain unresolved after three years, a First Nation can refer it to the tribunal for 
settlement. Claims already in the system can be referred to the tribunal three years from the date Bill 
C-30 becomes law. Claims may also be referred earlier should both parties agree. This accountability 
tool has never before been a part of the specific claims process and will reduce the backlog. These 
deadlines directly address a key concern that was raised by First Nations during previous attempts to 
fix the problems within the system. 

Bill C-30 includes a number of other accountability measures. Annual reports, complete with 
financial statements, must be tabled in Parliament. In addition, the Minister of Indian Affairs and 
Northern Development must conduct a review of the legislation within five years to make sure it has 
met the expectations of all concerned, and table the results in Parliament. First Nation representatives 
will participate in the review and their representations will be reflected in the reports. 

Honourable senators, legitimate claims left unresolved represent nothing less than justice denied. The 
tribunal will provide First Nations with the legal recourse they need to attain justice. 

I am confident that the new specific claims process created under Bill C-30 will eliminate, in a fair 
and timely manner, the massive backlog of unresolved specific claims. 

Settlements not only serve to rectify past wrongs but also help to create strong, prosperous First 
Nation communities. The positive economic impact of settled claims was a key finding of the A Hand 
Up, Not A Handout study on economic development completed last year by the Standing Senate 
Committee on Aboriginal Peoples. 

To quote from the report: 

... the timely settlement of land claim and treaty land entitlement agreements ... is seen 
as essential to unlocking economic opportunities for Aboriginal people. 

Honourable senators, an earlier report by the same committee also serves to support Bill C-30. The 
report, entitled Negotiation or Confrontation: It's Canada's Choice, focused on the issue of specific 
claims and made four recommendations: the establishment of an independent body to adjudicate 
specific claims; a fund of at least $250 million per year dedicated to settlements; an overhaul of 
existing processes; and a reform effort based on fairness, inclusion and dialogue. 
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I tip my hat to everyone who contributed to the report. The wisdom of these recommendations is now 
apparent. 

Last year, the Government of Canada, working closely with the Assembly of First Nations, began to 
implement an action plan based largely on these recommendations, past studies and lessons learned. 

The action plan includes this legislation to establish an independent tribunal, as well as $250 million 
per year to fund settlements and an overhaul of existing processes. The overhaul includes increased 
and better access to mediation and improvements in the way the government processes the claims. 

The principles of fairness, inclusion and dialogue have informed every aspect of the reform effort. 

(1450) 

Indeed, a joint task force developed both Bill C-30 and an agreement to collaborate on issues not 
explicitly addressed in the legislation. These issues include additions to reserve and claims value in 
excess of $150 million. 

Honourable senators, Bill C-30 is the centrepiece of a comprehensive plan fully informed by six 
decades of research and analysis of the issues. The proposed legislation has earned the support of all 
parties during its progress to date through Parliament. 

Outside experts in the relevant legal and Aboriginal issues have also endorsed Bill C-30. Bryan 
Schwartz, for instance, is a widely respected academic and lawyer. When the Standing Senate 
Committee on Aboriginal Peoples conducted its study of specific claims, Mr. Schwartz testified as an 
independent expert. He also appeared both independently and on behalf of the Assembly of First 
Nations during the review of Bill C-30 by the Standing Committee on Aboriginal Affairs and 
Northern Development in the other place. 

To quote from Mr. Schwartz's testimony: 

I believe that the new specific claims bill that is before you is a tremendous achievement. 
... I think it is the best agreement, the best piece of legislation achievable, at this point in 
history. It represents, finally, a successful conclusion of efforts to achieve something like 
this that has literally taken over 60 years. It would be a great accomplishment to now see 
it passed into law and passed into law quickly. 

Bill C-30 also enjoys the support of the Assembly of First Nations. During his testimony at the same 
committee, National Chief Fontaine made these remarks: 

The bottom line is that a new, independent tribunal ... will indeed make a significant 
difference in improving the process and in expediting claims resolution .... Therefore, it 
is very important to seize this historic opportunity to pass this legislation .. . 

Honourable senators, the Minister of Indian Affairs and Northern Development has stated repeatedly I 
that the Government of Canada remains committed to settling specific claims through negotiation. 
Negotiated settlements are superior because they are the product of collaboration, mutual respect and 
informed conciliation. 
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Bill C-30 in no way diminishes this government's commitment to negotiation. Indeed, the proposed I 
legislation strengthens this commitment by permitting the First Nation to bring its claim to the 
tribunal after three years of unresolved negotiations, or sooner, if both parties agree. 

Bill C-30 is the product of a historic, collaborative effort that aims to create a brighter future for 
Canada by reconciling past mistakes. 

In essence, the legislation now before us proposes to change the relationship between First Nations 
and Canada. Bill C-30 seeks to build mutual respect and trust. It strives to unite all Canadians in 
common purpose. It envisions a fair and accountable justice system for all citizens, Aboriginal and 
non-Aboriginal alike. After 60 years of good intentions and credible research, Bill C-30 offers an 
opportunity to make tangible progress on specific claims. 

We must not fail to take advantage of this opportunity, honourable senators. The legislation now 
before us warrants our unequivocal support and rapid passage. 

I want to mention as well at this time the great work that members of the Department of Indian and 
Northern Affairs - some of whom are here today - accomplished in working with everyone, 
keeping us informed and assisting us. We need to recognize the dedication of many of our civil 
servants. 

This moment is a historic one, and we all share in the success. It is not mine; it is not about me; it is 
about us. Let us hope that we will pass the bill as quickly as possible, and justice will at last take its 
rightful place in this country. 

Hon. Elaine McCoy: Will the honourable senator entertain a question? 

Senator St. Germain: Yes. 

Senator McCoy: I congratulate the honourable senator because everything he said in his presentation 
is true, particularly what he said about the excellent work that the Senate committee completed in 
leading the way on this important initiative. 

The last time I checked, however, the number of settlements and expedited land claims on the website 
of Indian and Northern Affairs Canada was only a handful. 

Is the honourable senator, as sponsor of this bill and as chair of our Standing Senate Committee on 
Aboriginal Peoples, tracking that situation, and can he assure us that he will keep the pressure on the 
government to put its plans into action in a timely fashion? 

Senator St. Germain: Honourable senators, we are keeping close track of the 54 specific claims 
resolved in 2007-08. As a committee, we feel it is our responsibility. I cannot think of any greater 
level of cooperation. I came here in 1983. Senator Romp key and others were here. I have never seen 
cooperation like we have experienced in this particular instance. 

Of the 54 specific claims resolved in 2007-08, 37 claims have been settled; 17 were rejected. We are 
monitoring this. The Department of Justice and the Department of Indian and Northern Affairs and 
the ministers themselves are monitoring these settlements. We were in conversation with Minister 
Strahl last night as a group of committee members, and this subject was part of the conversation as 
well. We are well aware of the importance of not allowing these claims to languish on the sidelines. 
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On motion of Senator Tardif, debate adjourned. 
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ORDERS OF THE DAY 

Specific Claims Tribunal Bill 

Second Reading 

On the Order: 

Resuming debate on the motion of the Honourable Senator St. Germain, P.C., seconded 
by the Honourable Senator Cochrane, for the second reading of Bill C-30, An Act to 
establish the Specific Claims Tribunal and to make consequential amendments to other 
Acts. 

Hon. Nick G. Sibbeston: Honourable senators, I am pleased to speak today to Bill C-30, the Specific 
Claims Tribunal Act. Our colleague Senator St. Germain did an excellent job describing the general 
provisions of the bill, so I will not speak at great length today. I hope we can move this bill into 
committee and deal with it in an expeditious manner. 

Bill C-30 is an example of what can be accomplished when people work together in a spirit of 
cooperation and goodwill, and such is the nature of the Standing Senate Committee on Aboriginal 
Peoples. We work for the betterment of Aboriginal people without any due regard, generally, for 
partisanship. 

As honourable senators know, specific claims arise as a result of government's failure to act 
honourably and to fulfil promises made to Aboriginal people. In some cases, government officials 
acted fraudulently to deprive First Nations of lands or other resources that were owed to them. Many 
of these claims date back decades or even centuries. 

Failure to settle specific claims has led to hardship and frustration on the part of First Nations people, 
and has thwarted their efforts to improve their lives. Settlement of claims has been shown to be an 
incredible boost to First Nations capacity and to their economic development. 

The current system is slow and cumbersome and, in the view of many, biased in favour of 
government. Claims can take easily 20 years to wend through the process, and often the end result is 
highly unsatisfactory. Government decides which claims are valid and determines the process by 
which they will be settled. 

First Nations must undertake a lengthy and cumbersome process, and they must initiate this process 
by conducting research. The federal government also conducts research. The research formally goes 
to the government, and then the Department of Justice becomes involved in reviewing the research 
and the case that the First Nations makes to see whether it is acceptable to the federal government. 

Eventually, the research goes to the federal Minister of Indian Affairs and Northern Development, and 
it is in the minister's discretion to accept or reject it. There is no time limit, so often the submission or 
the claim becomes lost in the system and is there for a long time. 
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There has been much frustration in the present specific claims process, and thus the need for this bill. 
The bill provides a new approach and a new opportunity for the federal government to deal with 
specific claims in a satisfactory way. 

First Nations have few avenues of appeal if the federal government rejects their specific claims. They 
can go to the Indian Claims Commission, which can only make recommendations to the minister; or 
they can go to court. Even if the claim is ruled to be valid, negotiations can take many years. In the 
end, if a settlement is reached, it is often heavily biased in favour of government. 

First Nations reach a point of taking a bad deal rather than no deal at all. Many recent confrontations 
with Aboriginal people in Canada, such as Oka in Quebec, Gustafson Lake in B.C. and Ipperwash in 
Ontario, originated from unsettled specific claims. 

(1500) 

The problem with specific claims has been studied many times. Many proposals have been made to 
improve the system, but until now there has been no progress. 

Last year, the Standing Senate Committee on Aboriginal Peoples released its report, Negotiations or 
Confrontation: It's Canada's Choice. This report examined specific claims in great detail, and we 
carne to a number of conclusions and recommendations as to what must be done. I am pleased and 
proud to say that Bill C-30 reflects the work done by our committee and the recommendations that we 
made. As a senator, it is nice to see our hard work come to positive fruition, such as is the case with 
this bill. 

The most significant part of this bill is the establishment of an independent tribunal. This is something 
that all Aboriginal people in our country have been wanting. Every time they have spoken about 
specific claims and the problems with the delays, they have always said that there should be an 
independent body, apart from the Department of Indian Affairs and N orthem Development and 
government, that can deal with these claims. Such is the main part of this bill. 

It is a big step, a big development and a big decision for the federal government to finally come 
through with the establishment of an independent body. From here on, once the independent body is 
set up, surely things will go well; surely all the claims will be dealt with in a judicious and proper 
manner. 

Although the focus will continue to be on reaching negotiated settlements, there will now be recourse 
for First Nations. That alone will ensure that the government will act more quickly and effectively in 
addressing these legitimate claims. 

I must give credit to Minister Jim Prentice. When he became minister, he appeared before our 
committee. As he had spent 10 years in this area of claims commissions when he was a private citizen 
in Calgary, he knew the process. It was nice to have a minister of the government who understood the 
problems and who was compassionate in terms of the problems of specific claims. 

I believe that we were fortunate to have someone like Mr. Prentice as the Minister of Indian Affairs at 
the time, who readily agreed and finally made decisions to proceed with the recommendations that our 
committee brought forth to resolve this issue. He did collaborate with the Assembly of First Nations. I 
am pleased that Minister Strahl has continued that work and has brought the matter, in the form of a 
bill, to Parliament. 
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This bill will not solve every issue with regard to specific claims, honourable senators. There remains 
considerable work to be done on historical treaties and on claims in excess of $150 million. The 
specific claims provisions place a limit of claims up to $150 million. That is a significant amount, but 
there are claims that exceed that figure. This bill will not be able to provide for that, but there is still a 
negotiations process that, ultimately, we hope will resolve those larger claims. 

Honourable senators, it is important to know that, in addition to working with the AFN on Bill C-30, 
the government also reached an agreement to collaborate on resolving all outstanding issues. I know 
that Senator St. Germain mentioned that there are still approximately 800 claims that still need to be 
dealt with. This bill will go a long way toward settling and dealing with these claims. 

Bill C-30 will also go a long way toward moving forward the hundreds of outstanding claims in a way 
that is fair and impartial. The legislation will provide First Nations with the assurance that their 
grievances will be heard and resolved in a transparent and timely manner. 

This is clearly a case where we should not let the quest for perfection stand in the way of achieving 
good. I know that, despite some concerns raised about a few issues, the other place passed this bill 
unanimously. 

Bill C-30 will make a tremendous difference in the lives of Aboriginal people across the country. The 
measure will also be a tremendous benefit to Canada as well, both in terms of reducing confrontation 
and disruptions and by unleashing the economic and social potential of Aboriginal communities. I 
urge the wholehearted support of all honourable senators and recommend quick passage of this bill. 

The Hon. the Speaker: Are honourable senators ready for the question? 

Hon. Senators: Question! 

The Hon. the Speaker: Is it your pleasure, honourable senators, to adopt the motion? 

Motion agreed to and bill read second time. 

Referred to Committee 
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ORDERS OF THE DAY 

Business of the Senate 

Hon. Gerald J. Comeau (Deputy Leader of the Government): Honourable senators, pursuant to 
rule 27(1 ), I would like to inform the Senate that when we proceed to Government Business, the 
Senate will address the items in the following order: third reading of Bill C-30 and, with leave, third 
reading of Bill C-292, followed by second reading of Bill C-21, second reading of Bill C-33 and 
second reading of Bill S-4, followed by other items in the order in which they stand on the Order 
Paper and Notice Paper. 

[English] 

Specific Claims Tribunal Bill 

Third Reading 

Hon. Gerry St. Germain moved third reading of Bill C-30, An Act to establish the Specific Claims 
Tribunal and to make consequential amendments to other Acts. 

He said: Honourable senators, I rise today to voice my support for Bill C-30, the Specific Claims 
Tribunal Act. Bill C-30 is the centrepiece of the government's action plan to address the complex 
issues related to umesolved specific claims. This plan, which the Government of Canada has begun to 
implement in collaboration with the Assembly of First Nations, builds on our Senate committee's 
report published some 18 months ago. 

Honourable senators will join me in acknowledging the hard work of my colleagues on the Standing 
Senate Committee on Aboriginal Peoples for their concerted efforts and pointed analysis. 

(1450) 

The report entitled Negotiation or Confrontation) It's Canada's Choice provides many insights into 
the challenges presented by the specific claims resolution process. The practical value of the report 
was obvious to both the Assembly of First Nations and this government because the action plan on 
specific claims effectively implements the four main recommendations outlined in the report. 

Bill C-30 proposes to establish an independent body to adjudicate specific claims, one of the key 
recommendations in the report. The creation of this specific claims tribunal will serve the interests of 
the First Nations and all Canadians. My support for the legislation now before us stems from two 
factors. First, Bill C-30, the larger action plan on specific claims, still fully applies lessons learned 
from previous studies and legislative initiatives. Second, Parliament has played an appropriately 
prominent role in both the legislation and the strategy. 

In my remarks today, I will expand on each of these factors beginning with the application of lessons 
learned. During the past 60 years, many attempts to reform the specific claims process have been 
launched with the best of intentions only to fall short of success. Although these attempts have varied 
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widely in substance, by and large they all strove for the same goal: to enable the resolution of 
legitimate claims in a fair and timely manner. 

The inadequacies of the current process have been documented in a long list of studies and reports. In 
light of research conducted during the 1980s and 1990s, the government of the day advanced the 
legislative solution known as Specific Claims Resolution Act, Bill C-6. 

Parliament endorsed the legislation five years ago, but Bill C-6 did not earn the support of key groups, 
including the Assembly of First Nations, and was never proclaimed. One of the problems stemmed 
from the fact that while First Nation groups participated in the studies that informed Bill C-6, they 
were not engaged in the effort to draft the legislation. 

Among the several flaws in the legislation, Bill C-6 failed to impose meaningful timelines to settle 
claims and the proposed tribunal could order compensation for only $10 million or less per claim. 

In fact, honourable senators, it was this chamber that voiced its concerns and increased the 
compensation ceiling from $5 million to $10 million. Unfortunately, that amount was too restrictive. 

Perhaps the most succinct description of why Bill C-6 failed was heard during one of the hearings of 
the Standing Senate Committee on Aboriginal Peoples on specific claims. On November 1, 2006, the 
former Minister of Indian and Northern Affairs testified: 

... this is the inherent problem with Bill C-6: If there is not buy-in from First Nations 
communities as to the integrity of the process, it will not work. The specific claims 
process is an alternative to litigation. If it is lopsided or one-sided in its construction, First 
Nations will not have confidence in it and they will not use it. The alternative will be 
litigation and unhappiness. 

Honourable senators, the Senate committee's report of 18 months ago echoed this view. In fact, one of 
the recommendations called for a reform effort based on fairness, inclusion and dialogue. I am 
pleased to note that the government has followed precisely this approach. Last June, the Prime 
Minister of Canada stood alongside the National Chief of the Assembly of First Nations to announce a 
comprehensive action plan on specific claims. The action plan addresses the shortcomings identified 
in previous studies and reports. The plan calls for the government to overhaul existing claims 
resolution processes, for example, and to set aside $250 million annually to settle outstanding claims. 
Under the plan, federal legislation will establish an independent body empowered to adjudicate 
claims. This, of course, is Bill C-30, the legislation that has already been endorsed by the Assembly of 
First Nations and by all political parties in the other place. Under Bill C-30, the specific claims 
tribunal will be able to order cash settlements of up to $150 million per claim, an amount 15 times 
greater than proposed in the previous legislation. 

The tribunal cannot award land. However, First Nations are free to use settlement monies to purchase 
land from willing sellers. Honourable senators, I believe it is important to point out that it is land and 
resources that run with it and that First Nation people really seek to reacquire. 

It is my sincere hope that the political agreement between the federal Crown and the First Nations 
leadership will continue with these two parties working together, along with the provinces where 
appropriate, to achieve this long-sought-for result. Everything that can be done must be done to 
restore their land base. 

http://www.parl.gc.ca/Content/Sen/Chamber/392/Debates/069db _ 2008-06-12-e.htm?Langu... 8/5/2014 



Debates -Issue 69 - June 12, 2008 Page 3 of 4 

It must be noted, honourable senators, that the higher limit on settlement amounts responds directly to 
appeals made to the Senate committee during its hearings into specific claims. The submission of the 
Assembly of First Nations to the committee, for instance, asked that the limit be: · 

... high enough to at least ensure that the preponderance of claims have access and that 
claims above any initial cap have meaningful access to the commission. 

Honourable senators, more than 90 per cent of all claims involve amounts of less than $150 million, 
so the tribunal will be able to settle the vast majority of claims. The government and the Assembly of 
First Nations has committed to continue discussions on the treatment of the very large claims that 
exceed the tribunal's jurisdiction, namely those above $150 million. 

The second factor that influences my support for the legislation now before us is that in my view Bill 
C-30 is a triumph of the parliamentary process, and that means all of us. The legislation has its roots 
in the Senate committee's report, and the committee recently concluded its study of the legislation. 
Honourable senators, I have nothing but respect for all members of that committee and all people who 
participated in that process. 

Dozens of witnesses appeared before committee in the other place and testified to the efficacy of Bill 
C-30 and to the enduring impact of the ongoing collaborative effort that produced it, and there was 
support expressed from all political parties for the legislation. 

I would also highlight another positive development. After many years of steady growth, the backlog 
of unresolved claims has begun to shrink somewhat. At the start of the current fiscal year there were 
approximately 25 fewer claims awaiting assessment than 12 months earlier. There is every reason to 
believe that Bill C-30 would extend this trend and accelerate the settlement of outstanding specific 
claims. Under Bill C-30, specific claims would be subject to firm timelines for assessment and 
negotiations. 

For example, should negotiations fail to produce a settlement agreement after three years, the First 
Nation can refer the claim to the tribunal, and while decisions of the tribunal will be subject to judicial 
review, the decisions will be binding on all parties. To ensure that the tribunal operates effectively, it 
must report on its activities by tabling annual reports in Parliament that fully disclose all pertinent 
financial details. 

Furthermore, the Minister of Indian Affairs and Northern Development must conduct a public review 
of the legislation within five years. This review will no doubt focus on several concerns identified 
during parliamentary hearing, such as the criteria used to select tribunal judges. 

Honourable senators, I consider Bill C-30 to be a shining example of the beneficial role that 
Parliament can play in Canada's democracy. The Senate committee's report figures largely, not only in 
the legislation now before us but also in this government's strategy on specific claims. Bill C-30 is the 
product of a healthy, ongoing partnership. Bill C-30 responds to the spirit of the committee's 
recommendations, and the proposed legislation enjoys widespread support among parliamentarians 
and key stakeholders. It promises to rectify long-standing injustices. 

Honourable senators will appreciate the historic aspects of dealing with Bill C-30. In just one year, an 
important piece of legislation stands ready to address many of the problems and concerns that have 
been spoken of in the many studies and reviews undertaken since 194 7. 
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I urge all honourable senators to endorse this bill. I thank all senators who participated in this process 
by parking their partisanship at the door and looking at the bigger picture, the picture of doing 
something positive for Aboriginal peoples. 

The Hon. the Speaker: Are honourable senators ready for the question? 

Hon. Joseph A. Day: I wonder if the honourable senator would help me with one question. It may be 

one question. 

(1500) 

I am trying to understand the relationship, if any, between Bill C-30 and Bill C-31. When Bill C-31 
was introduced in this chamber a while back, we were told that the 20 new judges proposed to be 
created were important because of this new tribunal in Bill C-30. Can the honourable senator help me 
with that? Is the fact that there are 20 new judges in Bill C-31 tied into Bill C-30 that has just been 

spoken on? 

Senator St. Germain: I will attempt to answer the honourable senator's question. I believe 18 judges 
are being assigned this responsibility. 

Senator Joyal: Six. 

Senator St. Germain: Six, at any given point in time. Having said that, I believe that there is not a 
sufficient number of justices at this time to serve the requirements that Bill C-30 will put on the 
judicial system in Canada. 

The Hon. the Speaker: Is it your pleasure, honourable senators, to adopt the motion? 

Motion agreed to and bill read third time and passed. 
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Specific Claims Tribunal Act 

S.C. 2008, c. 22 

Filing a specific claim 

16. (1) A First Nation may file a claim with the 
Tribunal only if the claim has been previously 
tiled with the Minister and 

(a) the Minister has notified the First Nation in 
writing of his or her decision not to negotiate 
the claim, in whole or in part~ 

(b) three years have elapsed after the day on 
which the claim was filed with the Minister 
and the Minister has not notified the First 
Nation in writing of his or her decision on 
whether to negotiate the claim; 

(c) in the course of negotiating the clain1, the 
Minister consents in writing to the filing of the 
claim with the Tribunal; or 

Depot de la revendication aupres du ministre 

16. ( 1) La premiere nation ne peut saisir le 
Tribunal d'une revendication que si elle l'a 
prealablement deposee aupres du ministre et 
que celui-ci, selon le cas : 

a) l'a avisee par ecrit de son refus de negocier 
le reglement de tout ou partie de Ia 
revendication; 

b) ne 1 'a pas a vi see par ecrit, dans les trois ans 
suivant la date de depot de la revendication, de 
son acceptation ou de son refus de negocier un 
tel reglement; 

c) a con senti par ecrit, a toute etape de Ia 
negociation du reglement, ace que le Tribunal 
soit saisi de la revendication; 

(d) three years have elapsed after the day on d) 1 'a avisee par ecrit de son acceptation de 
which the Minister has notified the First Nation negocier un tel reglement mais qu'aucun 
in writing of the Minister's decision to accord definitif n' en a decoule dans les trois 
negotiate the clailn, in whole or in part, and the ans suivant l'avis. 
claim has not been resolved by a final 
settlement agreement. 
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I NT ROD UCTION 

In 1<982, the federal government reieased Outstanding Business: A Native C!airns Policy, v-;hich set out 
the policy on specific claims and guidelines for the assessment of claims and negotiations. Important 
amendments were made to the Specific Claims Policy in the early 1990s. 

On June i 2, 2007, the Prime Minister announced Justice at Last: Specific Cja!Jns Action Pjan, vvhich 
outlined plans to accelerate the resolution of specific claims in order to provide justice for First Nation 
claimants and certainty for government, industry and a!i Canadians. The Action Pian is intended to ensure 
'mpart<ality and fairness, greater transparency, faster processing and better access to mediation. 

A key feature of the Action Plan is the Sped fie C!airns Tribuna! Act, which came into force on 
October 16, 2008. Pursuant to the Act, First Nations may choose to file claims vvith the independent 
Tribuna! that are not accepted for negotiation or that are not resolved through a negotiated sett!ement 
agreement vvithin a specified time frame. 

The fundamental principles of the Specific Claims Policy as articulated in Outstanding Business: A Native 
Claims Policy have not changed. These principles are: an outstanding la\tvful obligation must be confirmed, 
va:id c 1 a'ms wi!i be compensated :n accordance with iega: principies and any sett!ement reached must 
represent the final resolution of the grievance. The purpose of this document is to set out an updated policy 
statement and process guide that reflects the foregoing developments and ensures consistency of language 
between the Specific Claims Policy and the Act. 



Justice at Last: Specific Claims Action Plan 

Justice at Last: Specific Cjairns Actjon Pian is designed to dramatically improve the specific claims 
process and address the backlog of specific claims through the implementation of practical measures to 
enhance the efficiency of processing. The Action Plan bui ton the lessons :earned from previous attempts to 
reform the specific claims process, the recommendations in the Standing Senate Committee on Aboriginal 
Peoples: final report on specific claims entitled Negotiation or Confrontation: It's Canada's Choice, which v-.:as 
tabied in the Senate on February 7, 2007, and the advice of First Nations. 

The Action Plan has four interdependent pi::ars: 

creation of a :egisiated :ndependent Tribuna: vvith the authority to !ssue binding dec!s:ons; 

dedicated fund:ng for settlements :n the amount of $250m: ;on per year for ten years: 

faster processing of specific claims and improvements to internal government procedures; and 

better access to med:ation services to help the part:es reach negotiated settiements. 

The Specific Claims Tribunal 

The Specific Ciairns Tribuna/ Act (the Act), deveioped jointly vvith the Assembly of First Nations, vvas 
introduced in the House of Corn mons on November 27, 2007, received Royai Assent on June I 8, 2008 and 
carne into force on October 16, 2008. The Act creates an independent adJUd1catve body Kno~Nn as the 
Specific Claims Tribunal (the Tribunal) and introduces timelines for the assessment and negotiation of specific 
claims. The Tribunal provides First Nations v,rith a further alternati-ve to the courts to settle specific claims. 

As set out in the Specific C!a!Ins Tribunal Act, there are four scenarios in \'v'hich a First Nation may file a claim 
with the Tribuna!: 

the tv1inister has notified the First Nation of his or her decision not to negotiate the claim, in -vvhole or in · 
part; 

thr·ee years have elapsed after the day on VJhich the claim 'Nas filed with the Minister and the t··;1inister 
has not notified the First Nation in writing of his or her decision on ·whether to negotiate the claim; 

' in the course of negotiating the claim, the Minister consents in \Vriting to the filing of the claim vvith the 
Tribunal; or, 

three years have elapsed after the day on v:hich the Minister has notified the First Nation in writing of 
his or her dec:s1on to negot~ate the c!alm, :n who\e or :n part, and the cla;m has not been resQived by a 
final settlement agreement. 



THE POLICY 

The term ''specific claims, J: generally, refers to claims made by a First Nation against the federal government 
i:Vhich relate to the administration of land and other First Nation assets and to the fulfilment of Indian treaties, 
a!though the treaties themseives are not open to renegotiation. 

The primary objective of the federal government 'Nith respect to the Specific Claims Policy is to discharge 
its :awful obligation, as determined by the courts if necessary. ~-Jegotiation, however, remains the preferred 
means of settlement by the federal government. The Specific Claims Policy establishes the principles and 
process for resolving specific claims through negotiation. 

Assessment of Claims 

In order to be assessed within the Specific Claims Policy, a specific claim: 

must be submitted by a First Nation" and the First Nation submitting the claim must be the First Nation 
suffering the ai 1eged grievance, or a group of First Nations if ail are submitting the same claim; 

"' must concern e·:ents that occurred at least 15 years prior to the filing of the claim; 

cannot be based on a :and claims agreement" or seif-government agreement entered into after 
December 31, 1973 or any related agreement or Act of Parliament; 

cannot concern the delivery or funding of programs or services related to policing, regu!atory 
enforcement, corrections, education, hea'th, ch::d protection or sociai assistance, or of any simiiar 
programs or services; 

cannot be based on an agreement betvveen the First Nation and the Crown that provides for another 
mechanism for the reso:uton of disputes arising from the agreement: 

cannot be based on, or aiiege, Aboriginal rights or Lt!e; 

.,_ cannot be based on treaty rights re\ated to activities of an ongoing and variab!e nature, such as 
harvestng rights; and 

must be compensab 1e :n accordance vvith the compensation criteria. 

*These terms are defined in the Glossary. 



Grounds for a Claim 

A F'rst Nation may submit a c:a:m seek:ng compensation for its !osses based on any of the foi!ovv'ng grounds: 

a) a failure to fulfil a legal obligation oi the Crovvn* to provide lands or other assets under a treaty or 
another agreement between the First ~--Jaton and the Crovvn"; 

b) a breach of a !ega: obligation of the Crov·:n.- under the Indian Act or any other !egis!ation- pertaining 
to Indians or iands reserved for Indians- of Canada or of a colony of Great Britain of which at !east 
some port'on now forms part of Canada; 

c) a breach of a iegal ob:igation aris:ng from the Crown's" prov:sion or non-provision of reserve iands, 
including unilateral undertakings that give rise to a fiduciary' obligation at !avv, or its 
administration of reserve rands, Indian moneys or other assets of the First Nat on; 

d) an 1egaf !ease or disposition by the Crown" of reserve lands; 

e) a fai,ure to provide adequate compensat:on for reserve :ands taken or damaged by the Crov;n" or 
any of its agenc:es under !ega: authody; or 

f) fraud by employees or agents of the Crovvn" :n connect on with the acquisTon, !easing or d:spositon 
of reserve lands. 

*This term is defined in the Glossary. 

Compensation 

The compensation cntena as previous:y set out :n Outstanding Business: A l'Jative Ciairns Poiicy sha!i 
cont,nue to be the basis upon vvhich compensation is determined. 

I. As a genera: rule, a c!a'mant band sha:: be compensated for the loss it has incurred and the damages 
it has suffered as a consequence of the breach by the federa! government of its :avvfu! obi'gations. 
This compensation v/:1 be based on :ega! princ:p!es. 

2. V'.Jhere a c!aimant band can estab!ish that certain of its reserve !ands were taken or damaged under 
!ega! authority, but that no compensation was ever paid, the band shall be compensated by the 
payment of the value of these 1ands at the t:me of the taking or the amount of the damage 
done, v..:h!chever is the case. 

3. (') V.Jhere a c:a mant band can estabi:sh that certain of 'ts reserve lands were never 1awfu!iy 
surrendered. or othervvise taken under iega: author:ty, the band shail be compensated either by the 
return of the \ands or by the current unimproved va:ue of the lands. 

Compensation may inc:ude an amount based on the loss of use of the !ands :n question, where 
:t can be established that the c:a:mants did :n fact suffer such a loss. !n every case the :oss sha:: be 
the net !oss. 



4. Compensation shaii not !nc!ude any additional amount based on "special value to the owner" unless 
it can be established that the !and :n question had a spec!a! econom:c va\ue to the claimant band, over 
and above :ts market value. 

5. Compensation sha!i not lnciude any additional amount for the forcible taking of iand. 

6. V'Jhere compensation received is to be used by the First Nation for the purchase of other lands, such 
compensation may include reasonable acquisition costs, but these costs must not exceed 1 0%) of the 
appraised value of the iands to be acquired. 

7. VVhere it can be justified, a reasonable portion of the costs of negotiation may be added to the 
compensation paid. 

8. ln any settlement of specific native claims the government \Viii take third patiy interests into account. 
As a general rule, the government vv::l not accept any settlement which wi iead to third parties being 
dispossessed. 

9. Any ·compensation paid :n respect to a claim sha!! take into account any previous expenditures 
already paid to the c:a:mant in respect to the same ciaim. 

I 0. The criteria above are general in nature and the actua! amount \.vhich the ciaimant is offered W!ll 
depend on the extent to vvh:ch the claimant has established a vaiid c!aim, the burden of which rests 
vvith the claimant. As an examp!e, v-,:here there is doubt that the lands were ever reserve iand. 
the degree of doubt -vvil! be reflected in the compensation offered. 

ln respect to criterion 2, established practice wi!! continue. Compensat:on wil be equal to the market vaiue 
of the reserve land at the time that it was taken brought forward to the present value. S!m i!ar!y. in respect to 
damage, compensation vvi!i be equai to the historical vaiue of the damage done brought forward to the 
present va!ue. 

Certainty and Finality 

The federal government requires ceriainty and finality vvhen it settles a claim. A claim settlement must achieve 
complete and final redress of the claim. First Nations must, therefore, provide the federal government 'Nith a 
release and an indemnity vvith respect to the claim, and may be required to provide a surrender, end litigation 
or take other steps so that the claim cannot be re-opened at some time in the future. 

In any settlement of specific claims the federal government v1ill take third party interests into account. 
The federal government will not accept any settlement Vlhich viii lead to third parties being dispossessed. 
A claimant may use settlement money to purchase lands. Any !and purchased by a claimant wou!d be on a 
wi!!ing-seiier/willing-buyer basis. 

First Nations achieving a settlement of their claims are expected to manage the proceeds of the 
settlement themselves. In the case of substantial settlements, the final agreement may specify the structure 
of mechanisms established by the First Nation to administer settlement benefits. 



Statutes of Limitation, the Doctrine of Laches and Other Defences 

Statutes of !imitation are federal or provincial statutes I.Nhich limit the time vvithin vvhich iegai action may be 
taken :n the courts to resoive a grievance. The right to take action w·i! therefore, expire after a certain :ength 
of time unless reg a! proceedings have been started. 

Vvith respect to specific claims, however, the federal government decides vvhether to negotiate each claim on 
the basis of the issues invo!ved. F:rst Nations vvith iongstanding grievances v-.':ii not have their claims re1ected 
before they are even heard because of the technicalities provided under the statutes of !im:tation or under the 
doctrine of !aches. In other words, the federa: government tS not going to refrain from negotiating c'aims on 
the basis that they are submitted too :ate (statutes of ;:m :tat ion) or because the First r-Jation has wa:ted too 
:ong to present its claim (doctrine of iaches). 

Each cfaim submission vvi be assessed on its own facts and ments. A:! relevant historicai evidence vv: be 
cons:dered and not on:y evidence vvhich, under strict !ega: ru!es, wouid be adm'ssib'e in a court of iavv. 
Therefore, the acceptance of a c 1aim for negotiation is not to be 1nterpreted as an admiss:on of !iabi!ity and, 
in the event no settiement agreement .s reached and .:tigation ensues, the federal government reserves the 
right to p 1ead a:: defences ava1!able to it, inc!uding !:m!tat:on perods, iaches and lack of adm:ssb'e evidence. 
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THE PROCESS 

1. Subrnission 

F:rst Nations are responsib e for researching the:r ovvn c:aims and submitting those claims in accordance w:th 
the Minimum Standard (see Annex A). The Minister of indian Affairs and ~4orthern Deveiopment v·.,:!i! notify Frst 
Nations in writing vvhen the:r c!aim subm:ss:on has been received. 

2. Early Review: Minimum Standard 

Vv':th:n six months of rece'pt by the Minister, ai! c:a:m submissions wd be assessed against the Minimum 
Standard. All claim submissions that meet the Minimum Standard i:Vill be filed vvith the Minister. The First 
~lation vvill be notified in vvriting whether the claim has been "filed with the fviinister. n It is the date of filing 
that marks the beginning of the three-year assessment period. 

If a c:aim submission does not meet the M n:mum Standard. it vvi! be returned to the F:rst Nation \.Yth an 
explanation as to why it has not been filed with the fv1inister. 

The. claim filed 'Nith the Minister is the same claim that may ultimately be filed with the Tribunal by the First . 1· 
r~aton, consequenty, no nevv a::egaton. grounds or ev:dence can be added to the c:a:m once the F:rst Naton 
has been notified that its claim has been filed with the fv1 inister. 

3. Research and Assessment 

Once the claim is filed 'Nith the Minister, the Minister then has three years to assess it in accordance '-Nith the 
assessment criteria and the six grounds for establishing a specific claim set out in the Policy section of this 
publication. As part of its assessment, the Specific Claims Branch rnay perfor·m additional research and 
obta:n iegat advice. 

In the event the First Nation does not receive a response as to vvhether its cta!m has been accepted for 
negot:ation v/thin the three-year time period, the First Nation has the option of either wa:ting for the resu!ts 
of the federal governmenfs assessment or filing the claim -vvith the Tr-ibunal for a determination on its validity 
and compensat'on. 

4. Negotiation and Settlement 

In cases ~:vhere the Minister has notified the First Nation that its claim has been accepted for negotiation, 
in whole or :n part, negotiations with the First Nat: on wiit fot1ovv. A!though the three-year time frame for 
negotiations begins on the date the r··;1inister notifies the First Nation in \/Hiting that the claim has been 
accepted for negotiation, the negotiation process itself w:r: not beg:n unL the Minister has received evidence, 
such as a Band Counci! Resolution, stating that the First Nation is prepared to enter into negot'at:ons on the 
basis set out in the notification of acceptance 

A First ~~aton may choose to refer the c!aim to the Tribuna: for a determination on validity and compensation 
:f after three years a settiement agreement has not been reached or vvith:n the three-year negotiation per:od if 
both the First Nation and the ~knister agree. 



Once an agreement has been reached between the First Nation and the federal government, the final 
settlement agreement is ratified and signed, final releases and compensation are provided and the claim 
is settled. 

Mediation 

The vast majority of specific claims that enter into a negotiation process will likely be resolved by a final 
settlement agreement. The federal government remains committed to the principle that specific claims are 
best sett!ed through negotiation. Mediat:on can be a va!uab 1e too! to he!p in setting disputes and the federa! 
government vvif ensure these services wil! be avai!ab!e. 

Claims over $150 million 

C!aims valued over $150 miiiion require the Minister to obtain a discrete mandate prior to being accepted for 
negotiation. "Claims over S150 million;) is not a ne\N class or categoty of claim. These claims are still specific 
claims as defined in the Specific Claims Policy. 



CONCLUSION 

All Canadians benefit from the resolution of specific claims and the reso!ution of claims outside of the couti 
process is in the best interests of a:! Canadians. Negotiated settlements are about justice, respect and 
reconci:iat:on. They are not oniy about coming to terms v\dh the past and respect for treaties but a!so about 
moving forvvard together to rea!ize a better, shared future. 

Find out more 

For additional information about specific claims, please consult the \Neb site: 

Orca:: (to!! free): 
1-800-567-9604 
(TTY) 1-866-553-0554 



GLOSSARY 

"First Nation!) means a Band as defined in section 2(1) of the Indian Act; or a group of persons that vvas, 
but is no ionger, an Indian Act Band that has retained the right to bring a specific claim under a land claim 
or self-government agreement. 

¢; "!and ciaims agreement" has the same meaning as in subsection 35(3) of the Constitution Act, 1982. 

"Crovvn" means her Majesty in Right of Canada. 

For the purposes of the section "Grounds for a c:a:m,:~ ••crown~! means as foi!ovvs: 

For the purpose of applying paragraphs (a) to (c) in respect of any iegai ob!igat'on that v·:as to be 
performed in an area within Canada's present boundaries before that area became part of Canada, 
a reference to the Crown !nciudes the Sovereign of Great Bdain and its coionies to the extent that 
the legal ob!igation or any liability relating to its breach or non-fulfilment became - or vvould, apart 
from any ruie or doctrine that had the effect of ::.m lting claims or prescrbl.ng rights against the Crovvn 
because of passage of time or delay, have become - the respons:b'ilty of the Crow·n in right 
of Canada. 

For the purpose of app!ying paragraph (d) in respect of an iiiegai !ease or disposition of reserve land 
located in an area within Canada's present boundaries before that area became part of Canada, 
a reference to the Crown includes the Sovereign of Great Britain and its colonies to the 
extent that :iabi!ity for the i!iegai !ease or disposition became - or wouid, apart from any ruie 
or doctrine that had the effect of iirniting ciaims or prescribing rights against the Crown 
because of passage of time or de fay, have become - the responsibility of the Crown in right 
of Canada. 

For the purpose of app!ying paragraphs (e) and (f) in respect of reserve l,ands \ocated in an area vvithin 
Canadals present boundaries, a reference to the Crown includes the Sovereign of Great Britain and its 
colonies for the period before that area became part of Canada. 



ANNEXA 

Minimum Standard 

The Specific Cfain?s Tribuna! Act requ:res the ~_,'fnister to post the ~vi!nrmum Standard on the Internet. 
The Minimum Standard is replicated hem in its entirety. The ~'Specific Claims Policy" referred to be!ovv is this 
publication, The Specific Clahns PoNcy and Process Guide. 

Minimum Standard for Kind of Information 

I. Cia:m Document 

The claim document must inc ude: 

a ::st of allegations based on one or more of the grounds re 1 ated to the validty of the cia:r-11, 
as set out in the Specific Claims Policy: 

:.ega! arguments supporting each a legation; 

a statement of the facts supporting the a!\egatons; 

a statement that compensation B be ng c:aimed: and, 

a ! st of authorities \Yth c;tatons, including treaties, statutes, case :avv and law journal articles, 
that support the a'iegations (copies not requ·red). 

An histor ca: report, including references to support:ng documents, ouLning the factual circumstances 
surround:ng the a::egat:ons, must be provided. 

3. Supporting Documents 

Comp:ete copies of pr:mary documents and relevant excerpts of secondary documents re·,:ed upon to 
support the a::egations :nciuded :n the c:aim document and referred to in the historical report are a!so 
necessary. Further deta::s related to supporting documents are included in the "Form and Manner" 
Minimum Standard. 



Minimum Standard for Form and Manner 

1. The documents provided in support of the ciaim submission must be clearly iabei!ed vvith the document 
source and number. Suppotiing documents must be identified as referenced in the claim document and/ 
or the historical report and/or the iist of a! I a! legations. A separate document index setting out, at a 
minimum, the document number, date and archival reference vvhere app!icab!e, must be provided vvith the 
c!aim submission. 

2. Documents can be submitted as hard copies and/or on CO-Rom, DVD-ROtv1, or any other standard mass 
storage device. 

3. The supporting documents must be ieg!bie and complete. This may require preparing transcripts of 
documents that are of poor quality or are difficult to read. Avoid writing on copies of documents included 
in the submission and ensure that document pages are not cut off, stap!ed through or added to b1nders in 
a manner that obscures the text. Minor technical errors, such as a miss:ng page or illegible 
photocopy, wii! be brought to the attention of the claimant so that the error may be addressed by the 
c!aimant. This should not, ho,.vever, affect compliance vvith the Minimum Standard. 

4. Specific claims submissions must be sent by mail or courier to the Director General for the Specific 
C!aims Branch at Indian and Northern Affairs Canada at the fot\ov·!ing address: 

Director General 
Specific Claims Branch 
Indian and Northern Affairs Canada 
Les Terrasses de ia Chaudiere 
10 Vve! !ington Street, Room 1660 
OTTAVvA 0~-.J KIA OH4 

A c!aim submission cannot be submitted eiectronicaiiy by fax or e-mai!. 

5. The specific claim submission must include a clear statement indicating that the claim is being 
submitted on behalf of a "First Nation'' as defined in the Specific Claims Policy. 

6. \Vhere a specific claim is submitted on behalf of a First Nation as defined in the Specific Claims Policy, 
the c!aim submission must inc!ude ev'dence, such as a Band Council Resolution, that the claim is 
being submitted vvith the express authority of that First Nat1on. 





SCT File No.: SCT- 1001-12 

SPECIFIC CLAIMS TRIBUNAL 

BETWEEN: 

MADAWASKA MALISEET FIRST NATION 

Claimant 

v. 

HER MAJESTY THE QUEEN IN RIGHT OF CANADA 
As represented by the Minister of Indian Affairs and Northern Development 

Respondent 

Application of the Claimant pursuant to Rule 29 of the Specific Claims 
Tribunal Rules of Practice and Procedure and the Endorsement of the 

Honourable W.L.Whalen dated May 1, 2014. 

The Claimant makes this Application requesting to amend their Declaration of Claim, 

more specifically, to include an expanded legal argument regarding breach of the 

Crown's fiduciary duty to create a reserve as an alternative argument. 

1. The Claimant filed the original claim to the Minister of Indian Affairs and 

Northern Development on April 16, 1998. 

2. On January 13, 2009, the Minister of Indian Affairs and Northern Development 

notified the Claimant that the claim was rejected for negotiations. 

3. The legal arguments presented for the original claim were based on a breach of 

the Crown's fiduciary duty with respect to the alienation of parcels of reserve 

lands, and a failure to protect those lands. 
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4. The Claimant wishes to expand the Crown's breach of fiduciary duty argument to 

include failure to create a reserve as an alternative argument should the Tribunal 

find that a reserve was not created. 

5. Due to the Crown's lengthy delays in reviewing the original claim, the law 

governing many of the matters within the claim evolved over time. It has now 

been over 16 years since the original claim was submitted. 

6. The Crown's duty to set aside reserves has been clarified since the original claim 

was filed, and the claimant has the right to the benefits of such clarifications. The 

duty to providently set aside reserved land is implicit in the general fiduciary 

obligation of the Crown. 

7. Case law has recognized an underlying or implicit fiduciary duty in the 

circumstances of this claim. Moreover, recognizing the intent of the Specific 

Claims Tribunal Act, the Tribunal may allow this expanded breach of Fiduciary 

Duty "to secure the just, timely and cost-effective resolution of specific claims 

while taking the cultural diversity and distinctive character of specific claims into 

account." (Rule 2) 

8. The claimant submits that this is not a new factual basis for the claim, but merely 

an expanded legal basis, since no new factual data or documents are required to 

be submitted for this argument. The Crown will not suffer any prejudice as a 

result of this expanded legal basis. 

9. The claimant respectfully requests that the Tribunal allow the claimant's 

Declaration of Claim to be amended to include an expanded legal argument 

regarding the Crown's breach of a fiduciary duty to create a reserve. 

All of which is respectfully submitted this 19th day of June, 2014 

Patricia Bernard 
Madawaska Maliseet First Nation 
1771 Main Street 

7 ~ c· . ) - ~ - . . / . . ,/ ,&(:(:?~~~4-ec/ . 
Signature of Representative 

Madawaska Maliseet First Nation, NB 
E7C IW9 

Phone:(506)739-9765 
Fax: (506) 735-0024 
Email: madawaskamal iseet 1 @yahoo.ca 
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