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LAC LA RONGE BAND
AND
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Claimants
(Respondents)

- and-

HER MAJESTY THE QUEEN !N RIGHT OF CANADA
as represented by the Minister of Indigenous and Northern Affairs Canada

Respondent
(Applicant)

RESPONSE TO THE NOTICE OF APPLICATION FOR THE DETERMINATION OF THE
COMPENSATION PRINCIPLES APPLICABLE TO THIS CLAiM UNDER THE SPECIFIC

CLAIMS TRIBUNAL ACT

1. The Claimants object to any predetermination of compensation principles through case

management and submit that the within Notice of Application ought to be dismissed on the

following grounds:

Trifurcation is not pennitted

2. The suggested predetermination of compensation principles would effectively constitute a

''trifurcation'' of the within proceedings.

3. There is no provision in the Specific Claims Tribunal Act (the "SCTA") or the Specific

Claims Tribunal Rules of Practice and Procedural ("SCT Rules") which would permit the Claim to

be trifurcated, as proposed by the Respondent.
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4. The Claimants submit that the fact that the SCTA includes no express provisions for the

hearing of specific sub-issues, rather than the issues of validity and compensation, was deliberate

as the intention of the SCTA is to provide for a just, timely and cost-effective resolution of specific

claims. In other words, Claims processed through the SCTA ought to be processed efficiently and

without unduly protracted litigation and the proposed predetermination of compensation principles

merely adds an unnecessary step to the proceedings.

Determination Without Evidence

5. The issue of compensation is not as simple and straightforward as suggested by the

Respondent. The SCTA contemplates more than one damage formula can apply to a Claim.

6. A comprehensive presentation and understanding of the Claimants' claim for damages will

require consideration of all of the evidence on damages, including consideration of expert reports.

7. Splitting the compensation phase into two sub-phases prior to the presentation of full

evidence, as contemplated by the present Application, will artificially prevent the Claimants from

being able to make a comprehensive damage claim, including arguing important and previously

untested legal points in a manner informed by the evidentiary matrix. The further fragmentation of

the case will potentially have a profound and negative impact on the compensation to which the

Claimants are entitled.

8. The predetermination of compensation principles will preempt the Claimants' damage

claim without any evidence and is likely to produce legal rulings that are inadequately rendered

and which could lead to further judicial review and a more protracted and confusing third phase.

Justice Whelan is Seized of All Applications

9. Rule 32 of the of the SCT Rules states:
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Presiding tribunal member
32 (1) Each application and each request for leave to make an application must be
heard by:

(a) the Tribunal member who presides over the case management
conference, if the application or request is to be heard before the day on
which the pre-hearing conference is to be held; or

(b) the Tribunal member who presides over the hearing, if the application
or request is to be heard on or after that day.

Exception

(2) However, if the Tribunal member who is required to hear the application or
request is unavailable, the application may be heard by any other Tribunal
member.

Sr>ecific Claims Tribunal Rules of P.actice and Procedure {SORl201'l-119}, Rule 32

10. The Pre-Hearing Conference in this matter took place on November 1, 2013, the

Honourable Larry Whalen presiding. Although the validity and compensation phases were

bifurcated, bifurcation did not contemplate an exception to Rule 32.

11. Clearly, the determination of such a significant issue as the principles of compensation by

way of case management was never contemplated by either the Bifurcation Order or Rule 32.

12. If the relief sought by the Respondent is permitted, it would have the effect of not only

trifurcating the Claim, but it would also have the intermediary phase of "compensation principles"

determined by Case Management, rather than Justice Whalen, the Tribunal Member assigned to

determine both the validity of the Claim and the compensation to which the Claimants are entitled.

Contrary to the Intention of the SCTA

13. The present Application is contrary to the intention of the SCTA as it would further delay

and complicate the issue of compensation.

14. The preamble of the SCTA refers to the need for timely resolution and the rule making

process. What the Crown now seeks to pursue is a course of action that would add to the
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expense, delay, complexity and potential confusion of this matter, all with the view of narrowing

the scope for the Claimants to make their case for compensation, based on full evidence and

argument.

15. The Independent Expert Panel Report of 2015 commissioned by the Assembly of First

Nations captured the concerns expressed about delays in the specific claims process and the

"unfair war of attrition" created by the current process.

Specific Claims Review: Expert Based - Peoples Driven, Assembly of First Nations
Independent Expert Panel Report, May 15, 2015, page 6

16. The within Claim has been ongoing for many years. The Claimants first submitted a

Specific Claim to the Minister of Indian Affairs and Northern Development in August, 2003.

Ultimately, the Claimants filed their Claim with the Specific Claims Tribunal (the "Tribunal") on

December 8, 2011.

17, The present Application exacerbates the "profound disappointment" expressed to the

Expert Panel. Claims are to be determined on the merits in a culturally sensitive manner rather

than circumvented by procedural motions as the present Application would provide. It is

inconsistent with the purpose of the SCTA to have the major aspects of the Claim litigated as

procedural matters rather than having it heard as part of the merits of the compensation phase

where it might be held in whole or part in the community, such that community members can

attend rather than having to attend two phases of a trifurcated hearing.

Contrary to the FCA Decision

18. The Claimants further submit that the present Application and the position taken by the

Respondent are contrary to the Federal Court of Appeal decision on judicial review of the

Tribunal's decision on the validity phase.
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19. The Federal Court of Appeal, at paragraphs 24-25, made it clear that while the validity and

compensation phases had been bifurcated, the two issues are still integrated such that the

Tribunal ought to consider whether the invalidity of the surrender is relevant in deciding the

compensation phase of the Claim.

Lac La Ronge Indian Band v. Canada, 2015 FCA 154, para. 24-25

20. In other words, errors and misunderstandings of the evidence and position of the parties in

the validity phase of the proceedings can still be rectified and corrected in the compensation

phase. However, adopting a procedure to circumscribe the second phase of the proceedings, as

contemplated by the within Application, undermines the Tribunal's ability to correct those errors.

21. Moreover, at paragraph 35, the Court states:

[35] Before turning to the final issue in this application, i would like to emphasize that
prosecutorial discretion might still be relevant to the Tribunal's determination of
what compensation, if any, is owed to the applicants. The Tribunal found that the
laying of an information under section 26 formed part of the Crown's fiduciary duty. It
follows that the Crown's failure to do so and to extract any penalties could be a basis for
a compensable loss under the SeTA. At the same time, it is impossible to know how the
Crown would have conducted this prosecution, much less whether it would have
succeeded and 'v'"hat penalties a court might have imposed. Prosecutorial discretion may
come into play to account for this contingency and adjust the amount of
compensation that would be owed, assuming of course that the Tribunal finds that the
Crown's failure to seek penalties under section 26 constitutes a basis for
compensation. These remain matters for the Tribunal to decide at the next phase
of the claim. (emphasis added)

Lac La Ronge Indian Band v. Canada, 2015 FCA 154, para. 35

22. In other words, the Court contemplated a full examination of all bases for damages at the

compensation phase and not through a procedural motion at Case Management.

Conclusion

23. The Claimants respectfully submit that it would be wholly inappropriate for the Case

Management Tribunal Member to make a determination on compensation that would potentially
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impact greatly upon the compensation phase to be conducted and heard by the presiding Tribunal

Member, Justice Whalen.

24. The within Application threatens to trifurcate the process and have the middle phase of the

process heard by a different Tribunal Member, which is likely to produce legal rulings that are not

based on the complete evidence available and will likely lead to further judicial review.

25. The Claimants respectfully suggest that it would be premature for the parties to begin

submitting substantive arguments about the merits of compensation principles. First, it would

have to be established that the proposed trifurcation can even be done at this pre-hearing stage,

and by the Tribunal member vested with case management. Secondly, if that authority exists, it

would then have to be established that it would be a proper exercise of discretion to proceed to

predetermine compensation principles at this inteimediate stage in the context of this case, with

all of its factual and legal complexity and novelty, and in light of the complications that have

already arisen.

26. This response has identified the Claimants objections. If the Respondent still wishes to

proceed with this Application, the Claimants would request the opportunity to make full and

detailed written submissions and an oral presentation before any further steps are taken by the

Tribunal in this direction.

ALL OF WHICH IS RESPECTFULLY SUBMITIED THIS 29TH DAY OF FEBRUARY, 2016
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