
SUMMARY 

INTRODUCTION 

On January 25, 1993, the Indian Claims Commission undertook to conduct an 
inquiry into the specific claim of the Fond du Lac, Black Lake, and Hatchet Lake 
F i t  Nations, all located in northern Saskatchewan. The claimant F i t  Nations are 
collectively referred to as the Athabasca Denes$ine (which is pronounced as 
Den-2-sooth-leh-nH in their native language of Chipewyan), and throughout the 
report the claimants are referred to as the Denes$in6. 

The claim of the DenesyQine arises out of the Government of Canada's denial 
that the Denesv4in6 have treaty rights north of the 60th parallel. In June 1989 
and June 1992 the Government of Canada, as represented by the Department of 
Indian Affairs, took the position that the Denes$ine surrendered all their rights 
and interests in lands north of the 60th parallel when they signed adhesions to 
Treaties 8 and 10 in 1899 and 1907, respectively The Denes~4ine, on the other 
hand, maintain they continue to have treaty rights to hunt, fish, and trap thmugh- 
out all their traditional territories, which includes lands in the NorthwestTerritories, 
above the 60th parallel. 

This Commission was created in August 1991 to assist the Fist Nations and 
Canada in the negotiation and fair resolution of specific claims. One aspect of our 
mandate as a commission of inquiry is to inquire into specific claims that have 
been rejected by Canada on the basis that they are not valid claims in accor- 
dance with the Specific Claims Policy (published by the Department of Indian Affaits 
in 1982 in a booklet entitled OutstandingBusim), The task of this Commission 
is to make a thorough investigation into such rejected claims and report our 
findings and recommendations to the claimant F i t  Nation and the Government 
of Canada When considering if a claim is valid, the Commission is to have regard 
to the Specific Claims Policy and to ascertain whether the claim discloses an 
"outstanding lawful obligation'' on the part of the federal government. As this 
Commission is not a court of law, the inquiry process developed by our 
Commissioners seeks to ensure that our mandate is not frustrated by the appli- 
cation of technical rules normally applicable in a court. Outstanding Business 



directs that all relevant historical evidence, including evidence which might not 
be admissible in a court of law, must be taken into account in the assessment of 
claims. In this inquiry we have adopted this approach. 

ISSUES BEFORE THE COMMISSION 

The central question which this Commission has been asked to inquire into and 
report on is whether the Government of Canada owes an outstanding lawful 
obligation to the Denes~4in.6. The claimants assert that Canada's blanket denial 
of the existence of treaty rights outside the boundaries described in Treaties 8 
and 10 in lands north of the 60th parallel constitutes a non-fulfilment of the 
terms of these treaties. The specific issues before this Commission were framed 
by the parties as follows: 

1 Does the geographical scope of Treaties 8 and 10 extend north of the 60th 
parallel or is it limited to the territory as described in paragraph 6 of the 
written text of Treaty 8 and paragraph 8 of the written text of Treaty lo? 

2 In the alternative, do the claimants have a treaty right to "pursue their usual 
vocations of hunting, trapping and fishing" beyond the territory as described 
in paragraph 6 of Treaty 8 and paragraph 8 of Treaty lo? 

3 Has Canada breached its lawful obligation to the claimants under the Specific 
Claims Policy by failing to recognize that: 
a) the geographical scope of the treaties extends north of the 60th parallel; 

or that 
b) the claimants have treaty harvesting rights north of the 60th parallel? 

In the interests of expediting the inquiry process, counsel for the parties 
agreed that the DenesyOin.6 had used and occupied lands north of the 60th paral- 
lel since time immemorial and that they continue to do so today. It was also agreed 
that the question of whether the DenesyOin.6 have unextinguished aboriginal title 
to lands north of the 60th parallel was beyond the scope of this inquiry. 

THE COMMISSION'S INQUIRY INTO THE CLAIM 

Our investigation into this claim involved the review of over 2300 pages of docu- 
ments. In addition the Commission had the privilege of visiting Fond du Lac to 
hear oral testimony from 18 DenesyOint! elders who live in the claimant First 



Nations of Fond du Lac, Black Lake, and Hatchet Lake. Their testimony was given 
in their native language of Chipewyan. Although almost 100 years have passed 
since the signing of the treaties, the Commission was impressed by the detailed 
accounts provided by the elders. 

The Commission was also assisted in its task by counsel for the claimants and 
t k  Government of Canada, who provided thorough written and oral submissions 
on evidence and law. We would like to thank counsel for their able assistance 
throughout. 

THE COMMISSION'S FINDINGS 

'the Denes$ne s h m  a spedal relationship with their traditional territories and iden- 
tify themselves by reference to those lands. The Chipewyan word "Denesu4ine 
means "people of the barrens" and refers to the open tundra, almost all of which 
is found north of the 60th parallel. The Denesu4in6 have also been referred to 
as the "Ethen-eldeli" or "cariboueaters," and it is on the barren lands that the 
caribou are most plentiful. The very identity of the Denes$ine people is inextri- 
cably linked to that portion of their traditional territories north of the 60th paral- 
lel known as the "barren lands." The Government of Canada agrees that the 
Denes$ine hunted, fished, and trapped on lands north of the 60th parallel since 
time immemorial and that they continue to do so today. 

On July 25 and 27,1899, predecessors of the Black Lake and Fond du Lac First 
Nations signed adhesions to Treaty 8 ("adhesion" to a treaty means that a Fist 
Nation signed a treaty which had previously been signed by other First Nations). 
On August 22, 1907, the forefathers of the Hatchet Lake First Nation signed an 
adhesion to Treaty 10. The written texts of both treaties provide for the extin- 
guishment of aboriginal interests in specified tracts of lands in exchange for cer- 
tain rights, including the right to hunt, fish, and trap over the lands surrendered. 

The Crown's main purpose was to obtain a surrender over specified tracts of 
lands as described in metes and bounds descriptions in the treaties. In the case 
of Treaty 8, the Crown wished to accommodate the mining industry, maintain 
peaceful relations between the Indians and non-Indians and minimize its expenses 
and obligations to the Indians. With respect to Treaty 10, the Crown's main pur- 
pose was to clear the title over lands situated inside the newly created provinces 
of Saskatchewan and Alberta. 

When the Treaty Commissioners negotiated Treaty 8, the Denesp4ine were 
extremely apprehensive about signing the treaties. They feared their traditional 
way of life based upon hunting, fishing, and trapping would be curtailed. After 
several days of negotiation, the Denes$ine agreed to sign only when the Treaty 



Commissioners assured them that they "would be as free to hunt and fish after 
the treaty as they would be if they never entered into it." In Treaty 10, the 
DenesvPin6 agreed to sign the treaty only when the Treaty Commissioners 
promised "they were not depriving them of any of the means of which they have 
been in the habit of living upon heretofore, and. . . that they had the privilege 
of hunting and fishing as before." 

There was no evidence before the Commission that the treaty harvesting 
rights of the Denesv4in6 were ever expressly limited to the geographic area 
defined by the metes and bounds descriptions in the treaties. The Denes9ine 
believed that the treaties protected their rights to hunt, fish, and trap throughout 
all of their traditional territories, irrespective of the metes and bounds. 

After the treaties were signed, they continued to hunt, fish, and trap as they 
always had. There were periodic enactments of hunting and fishing regulations 
that curtailed the harvesting activities of the Denes$in6. However, the Department 
of Indian Affairs, and other federal departments, promoted and encouraged the 
claimants' harvesting activities in the NWT. In spite of the curtailment of the 
Denes9ine's harvesting activities, the government of Canada, almost without 
exception, defended their exercise of these rights. In its defence of the exercise 
of their rights Canada referred to them as traditional rights. Canada held that any 
interference with their rights "contravenes the treaty." 

The DenesvPin6 continued to operate under the assumption that they had 
treaty rights to hunt, fish, and trap north of the 60th parallel until 1989. At that 
time the Government of Canada advised them, for the fist time, that their rights 
to that portion of their traditional lands were extinguished. 

CONCLUSIONS 

Based on the evidence before the Commission, we make the following conclusions 
on the issues. 

ISSUE 1: THE GEOGRAPHICAL SCOPE OF TREATIES 8 AND 10 

The evidence does not support the claimants' submission that the boundaries 
of Treaties 8 and 10 extend beyond the metes and bounds descriptions to 
include the traditional lands of the Denes@in6. The traditional territory of 
the DenesyPin6 was not delineated at the time of the signing of the treaties 
and, for the most part, remains undelineated to this day 



The Denes$ines traditional lands outside the boundaries described in Treaties 8 
and 10 were not intended to be "opened for" non-Indian settlement, mining, 
lumbering, and other such uses at that time. The parties did not intend the 
boundaries of the treaties to encompass the Denes$ink traditional lands 
north of 60" latitude. 

ISSUE 2: HARVESTING RIGHTS BEYOND THE BOUNDARIES 
OF THE TREATIES 

The Text of the Treaties . The language employed in Treaties 8 and 10 is essentially the same. The cor- 
rect interpretation of the text of the treaties is that the parties intended the 
right to hunt, fish, and trap to apply to all the traditional lands surrendered 
by the Denes$ine. 

The Relevant Historical Evidence 
Canada's objective was to secure a specific tract of land for settlement and 
other purposes. 

The objective of the Denes$ink was to protect their traditional lifestyle 

- The Denes@ine were extremely apprehensive about entering into treaties for 
fear that their traditional way of life, including hunting, fishing, and trapping, 
would be jeopardized. 

To assuage the concerns of the DenesyPine, oral assurances were given by 
the Treaty Commissioners that the Denes$ine would be "as free to hunt and 
fish after the Treaty as if they had never entered into it." 

There is no cogent evidence that the Treaty Commissioners at any time told 
the DeneswPine that their right to hunt, fish, and trap would be restricted to 
a specific geographic area. 

- It is not a reasonable interpretation of the evidence to say that the Denes$ine 
knowingly and deliberately gave up all their traditional territory in return 
for certainty of harvesting rights over a smaller area described by the metes 
and bounds. Further, this was not where they hunted caribou. It is unrea- 
sonable to think that a people known as the "caribou eaters" would have 
agreed to such an arrangement. 

While the subsequent conduct of the parties is not conclusive, nonetheless it 
is consistent with our interpretation of the treaties. 



ISSUE 3: DOES CANADA HAVE A LAWFUL OBLIGATION? 

It is not necessary in the case of "non-fulfilment of a treaty or agreement" 
to show a "breach of a lawful obligation before a claim may be considered 
for negotiation under the Claims Policy. Rather, the claim must disclose an 
"outstanding lawful obligation," 

. We find that Canada has treaty obligations in the matter before us. Canada's law- 
ful obligation must include, at a minimum, the requirement to recognize for- 
mally the treaty rights in issue, and to ensure that the rights of the Denes$ine 
are fulfilled. 

In addition to disclosing an outstanding lawful obligation, to be eligible for 
negotiation aclaii must show some loss or damage capable of being negotiated 
under the Policy. 

Currently, the Specific Claims Policy and process are illequipped to deal with 
the Denes$ine's claim as there appears to be no loss or damage capable of 
being negotiated under the Policy. 

We agree with Canada's submission that this Commission is not entitled to grant 
declaratory relief. Our mandate, as prescribed by Orders in Council, directs us 
to inquire into and report on rejected claims and to submit our findings and 
recommendations to the parties. Declaratory relief is a judicial remedy which 
is binding on the parties, a relief which we cannot grant. 

RECOMMENDATION I 

The parties should remain mindful of the spirit and intent of the Policy 
and process, which is to encourage and support the fair negotiation of 
outstanding claims. This is best done without the application of techni- 
cal court rules and procedures. 

RECOMMENDATION I1 

Oubfundlng Busfness does not strictly allow for the negotiation of this 
clalm. However, other processes for negotiation of similar issnes have been 
established by Canada, one of which is described as "Administrative 
Referral." As soon as possible, the parties should commence negotiation 
of the claimants' grievance pursuant to that process. 



PART I 

THE COMMISSION MANDATE AND SPECIFIC CLAIMS POLICY 

THE MANDATE OF THE INDIAN CLAIMS COMMISSION 

The mandate of this Commission to conduct inquiries pursuant to the Inquiries 
Act is set out in a commission issued under the Great Seal to the Commissioners 
on September 1, 1992. It directs: 

that our Commissioners on the basis of Canada's Specific Claims Policy.. . by c o n s i d e ~ g  
o a  those m a m  at issue when the dispute was iniay submitted to the Commissio~ inquire 
into and report upon: 

(a) whether a claimant has a valid claim for negotiation under the Policy where that claim 
has already been rejected by the Minister; and 

(b) which compensation criteria apply in negotiation of a settlement, where a claimant 
disagrees with the Minister's determination of the applicable criteria1 

This is an inquiry into a claim that has been rejected by the Minister of Indian 
Affairs. The claimants, who are referred to coIIectively as the Athabasca Denes$in6 
(hereafter the DenesyPine), are the Fond du Lac, Black Lake, and Hatchet Lake 
Fist Nations, all of which are located in northern Saskatchewan. The following 
correspondence provides a brief synopsis of how the present claim came before 
this Commission. 

On June 8, 1989, the Specific Claims Branch of the Department of Indian 
and Northern Affairs Canada denied the Denesp4ine's request for funding to 
conduct historical research into their treaty rights and stated that: 

(?lhe question as to whether Treaties 8 and 10 extinguished hunting rights north of 6 0 ~  was 
submitted to legal Senices for review, This review, along with a separate historical inquiry, 

1 Glnlmlu~on isurul jeplrrnhrr  1. 1992, yur5umt s. O m e r  in ti,und PC 1 9 9 ? I ~ Z U , J u l )  2' lmrlld~ng 
!he Cornrnr$,iun awed w C h ~ ~ l l l ~ ~ n r m u ~ u n e r  H m  S. LxFurme (rn .\ugust I! lYYl p u n w m l  lu Order III 
(:ounol PC lY) l  1129  Julb l i ,  I'JYl rlCC Exhlhll I ,  



has now been completed. It is the conclusion of Legal Services that the Treaties did, indeed, 
extinguish the rights of the Indians concerned, north of the 60th parallel.2 

On June 4, 1992, Tom Siddon, Minister of Indian Affairs, wrote as follows to 
Tribal Chief AJ. Felix of the Prince Albert Tribal Council, the designated repre- 
sentative of the DenesyPine 

You indicate that your fundamental objective is to secure recognition of treaty or aborigi. 
nal riehts over traditionah used lands in the Northwest Territories. On this ooim there con 
tinuffto be a basic disagreement regarding the interpretation of Treaties 8 A d  10. As I indi- 
cated previously, the Government of Canada's legal interpretation of these treaties is that 
they surrendered any aboriginal interests of the Saskatchewan bands in southern Keewatin, 
and that they did not extend treaty rights into that area The resewch which you have 
presented to date has not changed this position.3 

The Minister's position had been stated earlier in a letter dated June 12, 1991, 
from Harry Swain, Deputy Minister of Indian and Northern Affairs, to Tribal 
Chief AJ. Felix, in which Mr. Swain states that: 

[Olur legal advice is that your aboriginal rights in land north of 60' were surrendered by 
Treaties 5, 8 and 10 and that actual treaty harvesting rights do not extend beyond the 
boundary of those treaties4 

On December 19, 1991, the Denes~4ine filed a statement of claim in the 
Federal Court of Canada, Trial Division, seeking, among other things, a declara- 
tion that the DenesyPini have existing treaty and/or aboriginal rights in lands 
north of the 60th parallel. This action has not yet come before the court.' 

Counsel for the Athabasca DenesyPin6 made a formal request for the Commis- 
sion to conduct an inquiry into their rejected claim on December 21, 1992.~ The 

: Juhn F k,he Chwl 'T~YIIIUI u ~ d  ihilunrdl RUICIU~IL  (n'nue inJ~m \;unhem Ufan (:an& 11, Ralph 
\bramsott Dstilor, Trvag and in8riginll Righlr Reitarch (:muc ,T.lRT,. \Iu!~tuha. Junr a. i'l89 (ICC 
Exhibit 3). 

5 Tom Siddon, Minister of Indian Affairs, lo Tribal Chief AJ. Feiiw. Prince Albert Tribal Council, June 4, 1992 
(ICC Exhibit 3). 

4 Harry Swain, DepuIy W t e r  of lndim and Northern Mairs, to Tribal Chief AJ. Felix. Prince Albert Tribal 
Couna June 12,1991. This position is hurher conRrmed by Minister Tom Siddon in a i e w  dated September LO, 
1991, to Tribal Chief AJ. F e h  wherein he states, "I agree with what my Deputy Minister, Mr. Hany Swain, 
indicated in his June 12, 1991 letter to you respecting your hatvesting rights" ( ICC Ulibit 3). 

5 Referred to in the Indian Claims Commission Jurisdiction Re ort dated January 22, 1993 (ICC Exhibit 12). 
6 David Knoll counsel for the Athlbasca Denesu4in6, to Chie!Commissioner Harry LaForme, December 21, 

1992 (ICC Wubit 3). 



Commissioners agreed to do so on January 25, 1993, and notice of this inten- 
tion was provided to the parties on that same day.' 

On April 13, 1993, Robert Winogron, counsel for Canada, wrote to Chief 
Commissioner LaForme to advise the Commission that Canada was challenging 
the Commission's mandate to conduct an inquiry into this claim.8 On May 6,  1993, 
a panel of six Commissioners heard legal arguments from Commission counsel and 
counsel for the parties on this issue. In the Commission's ruling dated May 7, 1993, 
a copy of which is attached as Appendix A to this Report, the panel found that 
this inquiry was a matter which properly fell within its mandate. 

The purpose of the Commission in conducting this inquiry is to inquire into 
and report on whether, on the basis of Canada's specific claims policy, the 
Athabasca Denes$in6 have a valid claim for negotiation. 

A SUPPLEMENTARY MANDATE 

During the period when revisions to the original mandate of the Commission were 
still under discussion, the Indian Affairs Minister, the Honourable Tom Siddon, 
wrote to National Chief Ovide Mercredi of the Assembly of First Nations in the 
following terms: 

If, in canying out its review, the Commission concludes that the policy was implemented 
correctly but the outconte is nonetheless unfair, I would again welcome its reconunenda- 
tions on how to proceed? 

We have borne in mind the implications of our supplementary mandate in 
making our recommendations. 

THE SPECIFIC CLAIMS POLICY 

The Indian Claims Commission is directed to report on the validity of rejected 
claims "on the basis of Canada's Specific Claims Policy." That policy is set forth 
in a 1982 booklet published by the Department of Indian Affairs entitled 

' Four letters datedlanuuy 25, 1993, h m  Chief Commissioner LaForme to: ae Chief lief Cooundl fw the Havhet 
Lake Fist Nation; the Chief and Council for the Fond du Lac Fit Nation; the Chief and Council for the Black 
Lake First Nztion; and the Hon Tom Siddon, Minister of Indian and Northern Affairs, and the Hon. Pierre 
Blais. Minister of lustice and Attomev General 1ICC Exhibit 4). 
~ o b i r l  ~!nogon;Couisel, Cla im riran'rh - 0nawq to Chief Commissioner LaForme, April 13,1993 
wr. Frhihir L\ \.-- up 

The Hon. Tom Siddon, Minister of lndian AITairs and Northem Dwelapmenf to Ovide Mercredi, National 
Chief, Assembly of Flrst Nations, November 22, 1991. 



Outstanding Business, A Native Claims Policy: Spec@ Claims.1o To date, it 
has been amended only by deleting the exclusion of claims "based on events 
prior to 1867."11 Unless expressly stated otherwise, references to "the Policy" in 
this report are to Outstanding Business. 

THE ISSUE OF "LAWFUL OBLIGATION" 

Although the Commission is directed to look at the entire policy in its review of 
rejected claims, the focal point of its inquiry, in the context of this claim, is found 
in the following passage: 

The government's policy on specific claims is that it will recognize claims by lndian bands 
which disclose an outstanding "lawful obligation." i.e., an obligation derived from the law 
on the pan of the federal government. 

A lawful obligation may arise in any of the following circumstances: 

i) The non.fulfillment of a treaty or agreement between Indians and the Crown. 
ii) A breach of obligation arising out of the Indian A d  or other statutes pertaining to 

Indians and the regulations thereunder. 
iii) A breach of an obligation arising out of government administration of Indian funds or 

other assets. 
iv) An illegal disposition of Indian land. 
. . . 
In addition to the foregoing, the government is prepared to acknowledge claims which are 
based on the following circumstances: 

i) Failure to provide compensation for reserve lands taken or damaged by the federal 
government or any of its agencies under authority. 

ii) Fraud in connection with the acquisition or disposition of Indian reserve land by 
employees or agents of the federal governmen< in cases where the fraud can be clearly 
demonstrated.12 

In our view, the list of examples enumerated under the policy is not intended 
to be exhaustive. 

lo D e F t o f  lndi?nAffairs and Northem Develo ment (DIAND), Outsfanding Bw'nes, A Nutiue Claim 
Po icy s&q& C%I$m ((otawa: Minister of Supp{ and Service$ 1982) (hereinafter cited as Outs%ImiirPg 
BuFiness] (ICC Exhibit 2). 

" The exclusion is described in Outstanding Business, p. 30. its removal from the s p d c  claims policy as 
of 1991 is confirmed in another booklet, Federal Policy for the Seftlemmt of Nutiue Claim (Ottawa: 
DIAND, 1993), pp: iv, 22 (ICC Exhibit 7). 

'2  Outsfanding Bunness, p. 20 (ICC Exhibit 2). 



PART I1 

ISSUES 

The central question this Commission has been asked to inquire into and report 
on is whether the Government of Canada owes an outstanding lawful obligation, 
as defined in Outstanding  BUS^'^, to the Denes$ine. In particular, the claimants 
assert that Canada's blanket denial of the existence of treaty rights outside the 
boundaries of Treaties 8 and 10 in lands north of the 60th parallel constitutes 
a non-fulfilment of the terms of these treaties. To assist us in determining whether 
the evidence before this Commission discloses an outstanding lawful obligation, the 
parties defined the scope of the inquiry by framing the specific issues before us: 

1. Does the geographical scope of Treaties 8 and 10 extend north of the 60' lati- 
tude or is it limited to the territory as described in paragraph 6 of the written 
text of Treaty 8 and paragraph 8 of the written text of Treaty lo? 

2. In the alternative, do the claimants have a Treaty right to "pursue their usual 
vocations of hunting, trapping and fishing" beyond the territory as described 
in paragraph 6 of the written text of Treaty 8 and paragraph 8 of the written 
text of Treaty 10? 

3. Has Canada breached its lawful obligation to the claimants under the Specific 
Claims Policy by failing to recognize that: 

a) the geographical scope of the Treaties extends north of the 60" latitude; 
or that, 

b) the claimants have Treaty harvesting rights north of 60" latitude?13 

Counsel for the parties acknowledged that the question of whether the 
Denesg4in6 have unextinguished aboriginal rights north of 60" latitude was 

'3 I h e  issues are set out on pages 13-14 of Submissions on Behalf of rhe Government of Canada 



beyond the scope of this inquiry.14 Nevertheless, during this inquiry, counsel for 
the claimants submitted that Treaties 8 and 10 were intended to protect, and not 
extinguish aboriginal righ8. Counsel for the claimants submitted that Treaty 8 
was in essence "a peace treaty" and that the Denes$ine did not intend to cede 
any rights, titles, or interests in their traditional territories.'' We decline to make 
any findings on these submissions because issues relating to unextinguished 
aboriginal title are beyond the scope of our present mandate. 

Finally, in the interests of expediting the inquiry process, counsel for the parties 
were able to agree that the Denes$in6 had used and occupied lands north of 
the 60th parallel since time immemorial and that they continue to do so today. 
Counsel also agreed that it was unnecessary for the purposes of this inquiry for 
the Commission to make specific findings regarding the precise boundaries of 
the Denes$ine's traditional land use north of the 60th parallel.16 Therefore, any 
references in this report relating to land use and occupation are included only 
for the purposes of providing a historical context for the inquiry. 

For the sake of clanfmon, it is noted hat, in iheu action befure the Federal Cow of Canada, the Denespine 
raise ihe issue of unextinguished abari@nal title as an alternative ar ument la the bsues before this inquiry. 
Dunny; a consultation conference on April 1, 1993, counsel agreed $1 the Commbsian would not consider 

" . 
I' I(:C lrmmpl uf<.ral iuhmlr i l~mi  In,~n ruunrel f<s ihe~iumutu wpte~aller I' 1 ~ 4 ( ,  p to .\ lr R~%.l l  
,,' lhu Agrrernrm of ihe putlet e o  ~ummimzrJ h) ( l rmrn i i s~wt  rosnr.l 11 rhe ~unlmunremenl uf ~ h c  

.urnmutttry sr..\aanr JI Fond Ju I ~ c u n  \lay 10. IIIY5 IICC Tran\,npl. sul. 1 p Y. Ulll~dm Ilrndenc~n) 



PART I11 

THE CLAIM 

THE CLAIMANTS 

The claimants in this inquiry are the Fond du Lac, Black Lake, and Hatchet Lake 
First Nations in northern Saskatchewan. The Athabascan Denesy4ine belong to 
the Athapaskan linguistic group and speak the Chipewyan language." 

The Denesy4in6 of the Fond du Lac and Black Lake First Nations are descen- 
dants of Maurice's Band, which signed an adhesionla to Treaty 8 at Fond du Lac 
on July 25 and 27, 1899.19 The Fond du Lac F i t  Nation has three reserves located 
on the eastern end of Lake Athabas~a .~~ The Black Lake First Nation, which used 
to be known as the Stony Rapids Band, occupies three reserves located on the 
east and west sides of Black Lake.21 

The Hatchet Lake First Nation, also known as the Lac la Hache Band, signed 
an adhesion to Treaty 10 at Brochet, Manitoba, on August 22,1907. The Hatchet 
Lake First Nation occupies Lac la Hache Indian Reserve 220 located on the east 
side of Wollaston Lake. Hatchet Lake itself is located to the northwest of Wollaston 
Lake and is not the actual location of the Lac la Hache reserve. 

DESCRIITION OF THE CLAIM AREA 

Map 1 depicts the claim area in this inquiry and a number of other significant 
geographical features, including the boundaries of Treaties 8 and 10 (as described 

Fur denrral hutonrd dnd in lhnrpiuqcl l  ~ ~ ~ A ~ n a t ~ c m  8,n rhv (.hl ru)m przrplr, w c  Jmtnas C E S r n ~ l l ~ .  
Clupen')an m .S&nru.. Jutle H ~ l l n  5 ~ 1  cd . YIIL u uf ltatuitxllBV/.$,orth . Immi~lu /rutam U~illarn 
C Sturtesanl, een. ed .U'a<hlnaon irnllh*,nlm lnil!tutlun. L9XI  I Ihrrnnaftsr Snlatl I:h~osu~~n I . . , .  . . , . ,  # 272-73 (c0py.h l~~~ocurneiu, pp. 744-58). 

e term "adhesion" is used where a First Nation agrees to enter into a treaty which has already been 
entered into between the Crown and other F i t  Nations. 

I9  Although the headmen for Maurice's Band siped the treaty an July 25. 1899, Chief Maurice Piche did not 
sign the treaty untilJuly 27, 1899. 

'"and du lac Indian Reserves 227,228, and 229. " Chicken Indian Reserves 224, 225, and 226. 





in the written texts of the treaties), the location of the Fond du Lac, Black Lake, 
and Hatchet Lake First Nations, and several lakes that were commonly used by 
the Athabasca Denes@ine. 

The traditional landszz of all Denesg4ine Bands are shown on the map as the 
shaded area This includes the traditional lands of the three claimant F i t  Nations 
and two other Denesg4ine Bands from Manitoba - the Northlands Band and 
the Barren Lands Band.z3 The map demonstrates that a significant proportion of 
these traditional lands have been surrendered to the Crown under Treaties 5,8, 
and 10. 

Although there was a tendency throughout this inquiry for the parties to 
suggest that the claim involves "treaty rights north of the 60th parallel," this 
description is somewhat misleading. In specific terms, the claim area involves that 
portion of the Denes@inels traditional lands which lies north of the 60th par- 
allel and to the northeast of the boundaries of Treaties 8 and This area is 
shown on the map as the shaded and hatched area. The Denes~4ine maintain 
they have treaty rights in the claim area even though the boundaries of Treaties 8 
and 10, as described in the written texts, do not include that portion of their 
traditional lands. 

Other significant features of the map are as follows. Fist, the northern hound- 
aries of Treaty 8 include a large tract of land in the Northwest Territories, above 
the 60th parallel. The northwestern boundary runs along the 60th parallel to Hay 
River, then goes northeast along the river to the south shore of Great Slave Lake 
and runs along the shore line. The northeastern boundary of Treaty 8 is a straight 
line that runs from the eastern end of Great Slave Lake down to the eastern end 
of Black Lake. 

Second, the northern boundary of Treaty 10 runs east to west along the 60th 
parallel, starting at the Saskatchewan-Manitoba border, to the point at which it 
intersects with Treaty 8. The eastern boundary of Treaty 10 runs from the 60th 
parallel south until it intersects with the Treaty 6 boundary. 

22 llle term ''traditional lands" ir defined by Peter Usher, a geographer and research consultant as "the land 
base with which a gmup idenfies itself and to which it expresses attachment in ie end and belief, as well 
as by long.standin use which may be documented over many generations by ar$aeological and histori- 
cal evidence in ad%ition to map biogra hies This is what aboriginal eople generally mean by 'our land; 
and is much more closely representedgy oiupancy than by use": &davit of Peter Usher, July 31, 1992 
(ICC Allidavits, Tab A, p. 209). 

23 ICC, Transcript of oral snbmlssious from counsel for the claimants, September 17, 1993, p. 9 (Mr. Knoll). 
Z4 The infomtion on this map is based upon a map tendered by the claimam durin the inquiry (see ICC 

Exhibit 13). Counsel for Canada expressly stated that h e  did not wish to make any s imirsbns on whether 
this map m t e l y  showed the extent of h e  Vaditiondlands of the Denes@nt. We reiterate that we do 
not intend to make any findings on this issue. It is sufficient fw the urposes of this inquiry to find that 
the Denesu4iine's use and occupation of lands north of the 60th p d e l  were si@canr 



Third, the boundaries of Treaty 5 are defined by the Saskatchewan-Manitoba 
border to the west and by the 60th parallel to the north. Finally, the lakes depicted 
on the map were among the lakes commonly used by the Denesdink people.z5 

25 These lakes were either referred to in the &simony of the Deneswint! elders during the inquiry 
referenced in the domenrani remrd before this Commission. 

or are 



PART IV 

THE COMMISSION'S INQUIRY INTO THE CLAIM 

Notices of this inquiry were sent to the parties by letter h m  Chief Commissioner 
LaForme on January 25, 1993. Since that date, the Commission has reviewed 
more than 2300 pages of documents. In addition to the review of these documents, 
the Commission held an information-gathering session at Fond du Lac, Saskat- 
chewan, on May 10 and 11,1993, and heard 18 elders from the three Denes$ine 
communities of Fond du Lac, Black Lake, and Hatchet Lake. On September 17, 1 9 3 ,  
the panel of Commissioners on this inquiry heard oral submissions from coun- 
sel for the parties on the question of whether the Denesv4ink have a valid claim 
for negotiation. 

In this part of the report, we examine the relevant historical evidence. In addi- 
tion to the transnipts of the community sessions at Fond du Lac, the Commission 
considered the extensive documentation, the written and oral submissions of the 
parties, and the balance of the record of this inquiry. Details of the inquiry 
process and the formal record of documents and testimony considered in this 
inquiry can be found in Appendices B and C of this report. 

ATHABASCA DENESWINB LAND USE AND OCCUPATION 

The historical relationship that the claimant First Nations share with their tradi- 
tional lands north of the 60th parallel is reflected in the fact that they refer to 
themselves as the "Athabasca Denes$ine," which means "people of the barrens" 
in their native language of ~hipewyan.~~ The location of "the barrens" is described 
in a recent decision of the Federal Court of Appeal: 

The "barren lands" is the name applied to that part of the interior of mainland Canada 
lying north and east of the tree line which meanders h m  Hudson Bay, north of Churchill, 

26 ICC, Athabvca Denes(l4inC T r m ~ r i p <  vol. I ,  p. 19 (Mr. Benoanie) 



Manitoba, to the Mackenzie River Delta north of inuvik, N.W.T. They are strewn with lakes 
and laced by rivers and st~eams.~' 

Anthropological evidence confims that the Chipewyan people, of which the 
DenespPine are members, historically occupied "the northern transitional zone 
of the boreal forest and the barren grounds beyond"z8 The barren lands are located 
almost entirely north of 60' latitude. 

The Denes$ine are also known as the "Ethen-eldeli," which is Chipewyan 
for "caribou-eaters."z9 This description of the Denes@in6 is significant because, 
in addition to the various fur-bearing animals of the boreal forest region, 

the B m n  Ground caribou was of overwhelming importance to the Chipewyan, suucnrring 
their seasonal cycle, seasonal disuibutio~ sodoterritorial organization, and technology; it 
was the f m  of reLi@us beliefs and oral literalwe. It is mdiy apparent why those Chipovyan 
who clung to their traditional lands. . . were still known in the 1970s as the "caribou eaters.'"O 

In the first half of the nineteenth century, trading posts were established in 
Chipewyan territory on Lake Athabasca. James G.E. Smith, an anthropologist, 
writes that "[tlhe demand for furs in the competitive period [about 1763-18211 
and the low prices for trade goods were significant in the shift of some Chipewyans 
from the forest-tundra ecotone into the full boreal forestU3l In 1821 Hudson's Bay 
Company Governor George Simpson wrote regarding Fort Wedderburn on Coal 
Island, near the western extremity of Lake Athabasca: 

The Chipewyans do not consider this part of the Country to be their legitimate Soil; they 
come in large Bands from thir own barren Unds sihrated ed the North of this Lake, 
extending to the Eastern extremity of Gt Slave Lake and embndng a large Track of Counuy 
towards Churchill. . . they shook off their indolent habits, became expert Beaver hunters, 
and now penetrate in search of that valuable animal into the Cree and beaver lndian hunting 

27 'I'M3 passage is taken from Mahoney ps decision in Humlet of Baker Lake 0. Miniiter of lndian Affairs, 
[I9791 3 CNLR I7 at 21 (Fed. CA). 
Smith, "Chipewyan," 271 (ICC Documents, at 745). 

29 lhid 
30 ibid., pp. 272-73 (ICC Documents, pp. 74647). The hbtorical record indicates that the term "caribou-eater" 

was commonly used by government officials and missionaries as a referact to the Denesp4in6 see, for 
example, Gwrge Simpson, Jo-1 of Occu-BS in ~ Alhobarco Deparhnenk 1820 and 1821, and 
Repotl, ed E.E Rich Hudron's Bay Record Society Publications, I Oandoa H h n  Bay Remrd Sodety. 1938) 
[herein&erSi@sonLAkbnrc~~ Jownd], p, 361 (ICC Dmments, p. 39); "Mirsionrdela Congrekation 
des Missionmaires Oblafs de Marie-Immadie,"December 1870, p. 25 (ICC Documents, p. 91); Ren6 
Fumoleau, AsLong As lhisLnndShaULm1 (Toronto: McCleUand & Stewart, 1975), p. 80 (ICC Documents, 
p. 296); and Treaty Commissioner JA M- to Superintendent General of Indian Affws, December 1 I, 
I W ,  in Trealy No. 10 and Reports ofCommirsimers (1907; repr. Onawl: Queen's Printer, 1966), p. 20 
(ICC Documents, p. 393). 

3 Smith, "Chipeuyan," p. 273 (ICC Dorwnentr, p. 747). 



Grounds, making a circuit easterly by Carribeau Lake; to the South by fle.3..la~rosse; and 
Westerly to the Banks of Peace River.. . The greater proportion of them however remain 
on tY&own b m  .!and., where they pmcur&ten&iwith little exertion as the C o u n y  
abounds with Rein Deer, and some years nearly the whole of them retire thithe1.3~ 

Simpson also noted that Harrison's House, located on the eastern end of Lake 
Athabasca, was established "to attract the Chipewyans who generally reside on 
their Lands (usually called Carribeau Eaters) towards the Rich hunting Grounds 
to the Southward and We~tward."~~ 

In the 1840s the Oblates of Mary Immaculate began to establish missions in 
the north for the purpose of converting the Denes$in6. The centre of their opera- 
tions was at fie-a.la-Crosse, but they also set up a mission at Brochet, on the north 
end of Reindeer The records of the Oblate missionaries confirm that it was 
not enough simply to wait for the Denesv4in6 to come to them; the missionaries 
had to travel great distances into the barren lands to preach the gospel to the 
people.3s 

In 1881, several years prior to the signing of the treaties, Denesv4in6 guides 
directed A.S. Cochrane of the Geological Survey of Canada, Department of Interior, 
from Reindeer Lake to Hatchet (Wollaston) Lake and from there to Lake Athabasca 
In his field-book entries, Cochrane makes several references which indicate that the 
Denes$in6 travelled in, and were very familiar with, lands north of the 60th paral- 

In 1893 and 1894 Joseph Tyrrell, another surveyor with the Geological 
Survey of Canada, explored lands occupied by the Denes$ine?' The information 
collected by these surveyors, which was conveyed back to Ottawa via the Geological 
Survey of Canada, confirmed that the Denes$ine depended upon their traditional 
lands north of the 60th pa~alle1.3~ 

j2 Si son's Atkubasca Jownal 355 (ICC Documents, p. 33). Emphasis added. 
3 l b2361  (ICC Documents, p. 39). 
34 Smith ''Wlipeuyq'' 273 @CC Drmments, p. 747), and Father AmneTbquetil inW&mdela Conp'&-ahon 

desMsrionnaiws Om&, No. 198, !me 1912 (Monison translation) [hereinafter cited as Turquetil Mim'm]. 
pp. 177-85 (ICC Dwuments, pp. 19-71). 

55 See, generally, Turquetil, Missionr (ICC Documents, pp. 4'371) Also see Missions de la Congri~ation des 
MWnnaires Oblats de Mu* Immacdie, Tome Sixitme (Paris, 18671, p. 521, in which a repon of the 
Oblate missionaries confirms that the Denesufine had no nanual tendency to migrate south but did so only 
for the u p s e s  of trade (ICC Documents, p. 84). 

36 AS, cocirane, Fleld Notes, National Archives of Canada [hereinafter NA], RG 45, "01. 138, Field Books 1168 
to 1771 (ICC D m e n t s ,  pp. 216-19). 

57 See, generally, ''Summary Repan of rhe Gwlogiczl Suwe Department for the year 1894,' in Canada, House 
of Commons, Sesn'onaIPapers, No. 13h 1895, pp. l l - l i ( 1 C ~  Documents, pp. 237-42);J.W. Tyrrell Amss 
the Sub.Azlic o Canada, A Journey of;l.ZW Miles by Canoe andSnowshoe through the B a r n  L a d  
(London: T. Fls X er Unwin, 1898), p. 78 (ICC Documents, p. 248); Geological Survey of Canada, Field 
Notebooks, 1892, Nh RG 45, vol. 174, Field Books 1926 to 1940 (ICC Documents, pp. 773.96). f i e  extent 
of TyrreU's explorations are depicted in a I901 map (ICC Dwuments, p. 395). 

38 See, generally, Canada, House of Commons. SessionulPapers, No. l 3h  1895, p 40 50 (ICC Documents, 
pp. 252.63) and SessionalPapm, No. 15, 1898, p. 161 (ICC Documents, p. 2&). 



The evidence of the DenesyQin.6 elders was that, for most of the year, the 
DenesyQin6 lived and travelled north of the 60th parallel. Many DenesyQine 
elders testified during the community sessions on May 10 and 11,1993, that, even 
today, they continue to hunt, fish, and trap in their traditional territories and that 
many of them live north of 60' latitude for as much as half the year or more. 
They testified they will continue to do so for as long as they can. 

A lot of the people lived on this land for a long time. There's all kinds of people: there's 
Inuit, there's Cree, there's Dene as well too. You have to remember that the land that we're 
talking about was Dene lands. A lot of the people live most of the year out in the barren 
lands and they're called barren lands people, DenespPin6. You have people, First Nations 
people, living all over the place. 
. . . 

. . . And some of the people even though they live in the south here, they would still 
travel north for trapping, hunting, to carry on traditional practices. That's how people lived 
on the land in those days; there were no boundaries. They travelled all over. Because we 
were told in the treaties that this was your land, you are to live on the land as you feel. 
That's what we were told and that's what we continue to do39 

- Louis Benoanie 

You see this road that's coming here and that's the road that travels way up north, if you 
could get on this road that's travelling north, that's people's trap line. They can go way up 
the Territories on the same route here. 

I would not give up my land where I am. I don't care where it is up nonh where my 
trap l i e  is going to be. I'll never give up my land. My land is there and that's the land I'm 
living off and that's the land I'm raising my family on. And if wasn't for that land I would 
have starved to death already. 
. . . 

And now like today, I told my kids and my grandchildren, they're going to follow what 
I said and they're going to believe what I tell them. I believe that I would not give up my 
land and my kids and my grandchildren, they're going to follow my footstep and they're 
going to do the same thing. That's the only way. We live off the land and we will continue 
doing that40 

- Norbert Deranger 

TREATY 8 

Background 
As railway construction and public works projects expanded northward in the 
1880s, the Indians to the north of Treaty 6 and Hudson's Bay Company officials 

39 ICC ~ransnipt,  vol. I, pp. 19 and 24 (Louis Benoanie) 
4~ lcc~ransnipt, vol. I, pp. 31-32 (Norbert Deranger). 



made numerous petitions for a treaty covering that area."' The government 
declined the petitions for a maty "on the ground that the lands within the regions 
inhabited by them were not required for ~ettlement."~~ 

Interest in the treaty-making process was renewed when the discovery of gold 
in the Yukon in 1896 caused a large influx of non-Indians - largely gold- 
miners, prospectors, and traders - to pass through what is now northern Alberta 
and Saskatchewan. In 1898 the government appointed David Laird, J.H. Ross, 
and JAJ. McKema as Treaty Commissioners to negotiate Treaty 8 with the Indian 
inhabitants to the north of Treaty 6. An order in council dated June 27, 1898, 
gave the Treaty Commissioners the discretion to decide what territory would be 
included within the  treat^."^ Commissioner Laird explained how the Treaty 
Commissioners decided upon the actual treaty boundaries: 

The scope of the Commissioners' instructions was to obtain the relinquishment of the 
Indian and Haltbreed title in that tract of territory north of Treaty 6 to which Governmental 
authority had to some extent been extended by sending Northwest Mounted Police there 
to protect and control whites who were going into the c o u n y  as traders, travellers to the 
Klondike, explorers, and miners. The territory watered by the Lesser Slave Lake, the Peace 
and Athabasca Rivers, the Athabasca Lake, the South of Great Slave Lake and their tribu- 
taries, was where these whites were finding their way, and the Commissioners did not 
deem it necessq to extend Treaty 8 farther than they did." 

The description of the treaty area offered by Commissioner Laird roughly 
corresponds with the metes and bounds description contained in Treaty 8."5 

. . ~~ ~~~ , , 
' 5  The metes and bdunds description in Treatv 8 is as follows: 

Lommentmg at tlic *urn, of the nlam bmrh of h e  Red Deer Rn.r.r m lbertq heno: ilue writ lo the 
:mtd ra~ge of he Ruck) \Iounllu~t henry nunhwesred! dung h r  ,ad range 10 the fitin1 where 11 mwr. 
u.ru the DOln parallel ul nlvlh irulu&, thence ea1 dong ,110 wdlel 10 the wnml tvhrrz 11 mlrm1S Hay 
River hnce nonhraarly dusn said nver lo h e  juuh~ihnrit~lOrcdl SLvi lakv thmcc dong the sail 
,hure nonhi*\lerly (and lncludmg sub nghu IU h e  island in >ad llkes as lltr lndimr mrnuuncd in thr 
Wran ma\ ah*.,\, and Inenre evurlv md nunhmterb dons the wuIh short, {I I'hnsbe'r Ddv md 

~ ~~~~~~~~~~~-~ -~ . ~~~ ~~ -~ 

MCL&&S iGv 10 old Fort iieiiance nearihe mouth~i~odjlan'skver, cwwc sautheasteriv in a st;ueht 
Ihnc to and uiduomg Black Lakr, hence u,uhuunerly up he ,uuam from Cree Me h?nc~'mciudmg God 
Lake auhunlcriy dung he height of land henurn he h a b ~ w d  md Waudull h ten u, wherp 11 u ! l e ~ ~ u  
Ihe nonhern k~unllan dTrelN Slr md dung h e  a d  houndvv e%erlv nnrth~rhi and souhut.~lcrlt 

~~~~ ~~ 

~ ~, ~~~~-~~ ,,........., ~ ..... 
to the place of mmm~ncement'(~reh@ ~or8madeJune 21, 1899 and W o w ,  Repor&, efc (1899 
repr. Ottawr Queen's Printer, 19661, p. 12, ICC Dacuments, p. 355). 



In January 1899 Clifford Sifton, Superintendent General of Indian Affairs, 
wrote to the Reverend Charles Weavers, a missionary who had made inquiries 
on behalf of the Indians regarding the upcoming treaty negotiations. In that letter, 
Sifton commented: 

2. The game and fishery laws will, of course, apply to the country, but as the manner and 
extent of their enforcement must necessarily depend upon conditions of settlement so, 
there is not likely to be any marked change on account of the making of the treaty. 

3. There will be reserves set aside for the Indians and in doing so e v e t y h g  possible will 
be done to meet their wishes to the selection of localities. There will be no eeneral orohi- " 
bition in consequence of the treaty of the freedom of the Indian in roaming and hunting 
over the counuy. Of course when settlement advances, there will be the restriction which 
necessarily follows, and it is to that such contingencies that reserves are set aside.u 

In February 1899 Commissioner Laird provided the following instructions to 
the government's field representatives in an effort to clarify the "misleading reports 
. . . being circulated among the Indians" of the Athabasca and Peace River area 
about the proposed treaty: 

You niay explain to them that the Queen or Great Mother while promising by her 
Conmissioners to give them Reserves, which they can call their own, and upon which white 
men will not be allowed to settle without payment and the consent of the Indians before 
a Government officer, yet the Indians will be allowed to hunt and ffih over all the counuy 
as they do now, subject to such laws as may be made for the protection of game and fish in 
the breeding season; and also as long as the Indians do not molest or interfere with settlers, 
miners or tra~ellen.~'  

The Relwant Terms of Treaty 8 
On June 21, 1899, negotiations between the Treaty Commissioners and the 
Indians at Lesser Slave Lake culminated in the signing of Treaty 8." The claimants 
in this inquiry were not parties to the original treaty signing at Lesser Slave Lake. 
After the signing of the treaty, the Treaty Commissioners split up for the purposes 
of obtaining adhesions to the treaty with other Indian bands.49 On July 25 and 
27, 1899, Maurice's Band signed an adhesion to Treaty 8 at Fond du Lac. Maurice's 

Clifford Sihon to the Reverend Charles Weaver. lanuan, 26. 1899. NA. KG 10. vol. 3848, fde 75236.1 , , , , . . . . . ~. 
(ICC DocUmenot, p. 268). 
CommlssionerD. lad to $i," Febmarj 3, 1899, NA, KG LO, voL 3848, file 75236-1 (ICC D m e n u ,  p. 271). 

48 See, generally, Fumoleau, As Long As This Land ShaN Last, pp. 58.63 and 77-82 (ICC Documents, 
pp. 280.3W)).I 

49 Dvring the s h n e r  of 1899, the Treaty 8 Commissionen obtlined adhesions lo the ueaty at eight diKerent 
iocaiiom withivuious bands who a p d  to skg the treaty based an the terms wnduded at Lesser Slave lake. 



Band was named after Maurice Piche (also known as Moberley), the Chief who 
signed Treaty 8 in 1899; it later split into the Fond du Lac and Black Lake (Stony 
Rapids) Bands. 

Treaty 8, which was drafted by the Treaty Commissioners on June 20, 1899, 
contained the following provisions dealing with the surrender of Indian land 
rights. The preamble to the treaty reads: 

AND WHEREAS, the said Indians have been notified and informed by Her Majesty's said 
Commission that it is Her desire to open for settlement, immigration, trade, travel, mining, 
lumbering, and such other purposes as to Her Majesty may seem meet a tract of c o u n y  
bounded and described as hereinafter mentioned, and to obtain the consent thereto of 
Her Indian subjects inhabiting the said and to make a treaty, and arrange with them, 
so that there may be peace and good will between them and Her Majesty's other subjects, 
and that Her lndian People may know a d  be assured of what allowances they are to count 
upon and receive from Her Majesty's bounty and benevolence. 

The operative clauses dealing with the surrender of Indian rights and titles over 
specified tracts of land are as follows: 

AND WHEW&, the said Commissioners have proceeded to negotiate a treaty with the Cree, 
Beaver, Chipewyan and other Indians, inhabiting the district hereinafter defined and 
desaibed, and the same has been a p e d  upon and concluded by the respective bands at 
the dates mentioned hereunder, the said Indians DO HEREBY CEDE, RELEASE, SURRENDER 
AND YIELD UP to the Government of the Dominion of Canada, for Her Majesty the Queen 
and Her successors for ever, all theu rights, titles and privileges whatsoever, to the lands 
induded within the following Limits, that is to say: - 

[Metes and bounds description of the treaty area] 

AND ALSO the said Indian rights, titles and privileges whatsoever to all other lands wher. 
ever situated in the Nonhwest Tenitories, British Columbia or in any other portion of the 
Dominion of Canadaso 

Of particular importance is the clause dealing with the harvesting rights of 
the Treaty 8 Indians: 

And Her Majesty the Queen HEREBY AGREES with the said indians that they shall have 
right to pursue theu usual vocations of hunting, trapping and fishing throughout the @act 
surrendered as heretofore desaibed, subject to such regulations as may from time to time 

'O Trealy No. 8, p. 12 (ICC Documents, p. 355). A copy of Trealy 8 is attached as Appendix D to this repon 



be made by the Government of the couny,  acting under the authority of Her Majesty, and 
saving and excepting such tracts as may be required or taken up from time to time for 
settlemen6 mining, lumbering, trading or other purposes." 

The Treatv Negotiations and Oral Assurances . - 
In his report on the treaty negotiations, Commissioner Lard wrote the following 
account of the discussions that took place at various stages throughout the treaty 
tour: 

As the discussions at the different points followed on much the same lines, we shall con 
h e  oursebes to a general statement of their import. . .There was expressed at every point 
the fear that the making of the treaty would be followed by the curtailment of the hunting 
and fishing privileges 

Our chief difficulty was the apprehension that the hunting and fishing privileges were 
to be cumled The pmvision in the treaty under which muni t ion  and twine is to be furnished 
went far in the direction of quieting the fears of the Indians, for they admitted that it wouid 
be unreasonable to furnish the means of hunting and tishing if laws were to be enacted which 
would make huntinn and ffihinn so restricted as to render it imoossibie to make a liveli- " w 

hood by such pursuits. But over and above the provision, we had to solemnly assure them 
that only such laws as to hunting and fishing as were in the interest of the Indians and 
were found necessary in order to protect the fish and fur-bearing animals wouid be made, 
and that they would be as free to hunt and Ash after the treaty as they would be if they 
never entered into it. 

We assured them that the treaty wouid not lead to any forced interference with their 
mode of 

Charles Mau, a secretary to the Half-Breed Commission for the Treaty 8 area, 
wrote this eyewitness account of Laud's statements to the Indians assembled at 
Lesser Slave Lake for the signing of the original treaty: 

We understand stories have been told you, that if you made a m t y  with us you would become 
servants and slaves: but we wish vou to understand that such is not the case. but that vou 
will be just as free gher signing a'treaty as you are now. . . Indians have been told that if 
they make a treaty they will not be allowed to hunt and fish as they do now. This is not 
true. Indians who take treaty will be just as free to hunt and fish all over as they now are.51 

5 1  lbid 
52 Repon of the Cormisionen for Treq No. 8, September 22 ,189 ,  in Pea@ No 8. pp. 6-7 OCC Dments ,  

p. 362). 
53 Charles Mair, %rough the M m K W  Basin (London, 1908), p. 56 (ICC Documents, p. 278). 



Mair also related the following statements made by the Reverend Father Lacombe, 
who acted as adviser to the Treaty Commissioners during the negotiations at 
lesser Slave Lake: 

I consented to come here because I thought it was a good thing for you to take the Treaty. 
Were it not in your interest I would not take part in it . . . Your forest and river life will 
not be changed by the Treaty. . . as long as the sun shines and the earth remains. merefore, 
I finish my speaking by saying, ~ccept!'~ 

After further discussions on June 21, 1899, the Chiefs and headmen agreed 
to sign Treaty 8. 

Father Breynat, a missionary who assisted the Treaty Commissioners in their 
negotiations with Maurice's Band at Fond du Lac on July 18,1899, noted that simi- 
lar concerns were raised by the Denes$ink in respect of their harvesting rights: 

Right after the text of the proposed treaty had been read, translated and explained, the 
Honorable Laird knocked at my door. 

"Complete failure!" he said. "We must fold down our tents, pack our baggage and leave." 
He explained that as soon as the discussion started, Chief Moberley5( . . . nearly got 

into a fight with the interpreter, good-natured Robillud . . . 
"Evidently there is nothing we can do." added Laird pitifully, with tears in his eyes. He 

was a good man with a sensitive hean. I offered him my sympathy: 
"Let me try," I said, "everything might turn out a l l  right" 
Chief Moberley was the very best hunter of the entire tribe. . . He feared that the treaty 

might resvain his freedom. His pride could only despise the yearly five-dollar bait offered 
to each of his tribesmen in return for the surrender of their rights, until then undisputed, 
and which, one must admit, rightly so - he held incontestab~e.'~ 

During the community sessions at Fond du Lac, this Commission heard the tes- 
timony of Denes$int! elders from Fond du Lac and Black Lake. It illustrates their 
understanding of Treaty 8 and the significance of the oral assurances given by 
the Treaty Commissioners that their rights to live on the land would not be affected 
if they signed the treaty. This testimony, which is based on information handed 
down to them by Denes$ine elders who were present at the treaty negotiations, 
is almost unanimous and tends to corroborate the documentary evidence on this 
subject. 

54 lbid 
5 s  Chief Moberley was also known as Maurice Piche, the ori@al Chief of Mawice's Band (Fond du Lac and 

Stony Rapids). 
Ss Fumoleau, As Long As %is land Shall hC pp. 79-80 (ICC Dwuments, pp. 295-96). 



When the treaty negotiations began there were heavy discussions. And people were very 
apprehensive in even taking treaty money at fust because the people could see that this was 
a deal that would more than likely create hardships for their people in the future. 

And the negotiations went on for almost a week and then the treaty commissioners, 
along with the other people, the people on our side were very apprehensive, like I was just 
mentioning. And it seemed like the treaty commissioners were going to outrightly cry to try 
and convince us. 

And the treaty commissioners told the people that as long as you see the big mck across 
the waters there, that this river flows here, and the sun shines, as long as those three things 
don't move or are not changed at all, and as long as this land shall last, that you will not 
be deterred from exercising your right to live on the land in any way in the future." 

- Leon Fern (Samuel) 

. . . the treaty commissioners said, that if you take this paper called money that your rights, 
your freedom to live on the land would be protected right to the last person, right to the 
last Dene person who is living on this eanh. 

As far as maps and writing down the details of the negotiations, those were all foreign 
to us because we were not even familiar with that concept of writing and maps and that type 
of detail.S8 

- Celeste Randhile 

At the time that the treaty was ~ o i n ~  to be signed, everybody was out on their trap lines, 
and words had travelled that there goingto be some kind of a meeting in k'onddu Lac. 
So they were told to travel back to Fond du Lac because there was going to be an important 
meeting 

. . . They sat around 10 days before that they decided that they would take the money. 
And then they were told that as long as that rock acmss the lake is there and the sun is 
shining, the river is flowing, that they would never be broken, the treaties were made.'9 

- Norbert Deranger 

. . . when you look at harvesting rights, use of the land, all those types of things, there's 
more and more regulations and restrictions being placed upon us. That's why we're being 
told now. 

In the treaties we didn't agree to those terms. Why is it happemg now? We didn't ask 
for it, like I said. What we asked for was the complete opposite. We wanted to live on the 
land. To move freely on the land. To live as a people on the land. 

5' ICC Transcript, vol. 1, p. 92  (Leon Fern [Samuel]). 
58 [bid., "01. I, p. 108 (Celeste Randhile). 
j9 Ibid., vol. 1, pp. 127-29 and 130-31 (Norben Deranger). 



And the treaty commissioner was even crying when they tried to get us to go 
along with the treaty. He said, my children, you're taking this treaty here so that you 

can have a better life for yow people. That's what he told us and we agreed to it under our 
conditions.. 

- Senator Louis Chicken 

At the Treaty negotiations, the Commissioner told us 'This money is for the funue." He had 
tears in his eyes. He wanted to suike a deal so badly. Chief Maurice Piche spoke for the 
Denes@ine. "We need our rights to our land" That is what he told the Treaty Commissioner. 
Ow people were afraid that there would be talk of land, fish and all we need to survive. 
The Government said "No, there's no need to feel that way. Those things will not be taken 
from you. This land from here to where the muskox roam will never be talked about. As 
long as the sun shines, and that rock does not move, things will not be different for you. 
Do not be afraid of that 

The people were not shown a map of the Treaty area mere were no maps. The leaders 
agreed to the terms as outlined by the Treaty Commissioner. land was never discussed in 
the treaty. Now, they've pretty well divided us up. That's not what our Chief agreed to. 
If we had known how it would be, our leaders would likely have rejected the deal. The 
government would have been sent back.61 

-Affidavit ofJohn Laban 

The testimony of the Denes$ine elders respecting the negotiations at Fond 
du Lac in 1899 is also consistent with accounts of the discussions which took place 
at the treaty adhesion at Fort Chipewyan. Father Breynat, who was present at the 
Fort Chipewyan adhesion negotiations, described the discussions as follows: 

Crees and Chipewyans refused to be treated like the Indians of the South, on the Prairies, 
and be parked on Reserves. The country around Lake Athabasca was not propitious for 
farming. It was essential that they keep their freedom of movement, which they had always 
enjoyed in the past Hunting and fishing had always provided sustenance for them and their 
families. They categorically refused to submit to any other kind of lifestyle. Nomads they 
were, nomads they would stay. White people could come to take the gold and silver from 
these lands. They would not be molested. They themselves had no use for gold and silver. 
But leave them the caribou, the fish and the fur animals. 

The High Commissioner, in the name of Queen Victoria, - Grandmother, as the Indians 
called her - gave them assurances that their wishes would be respected.6z 

60 Ibid., voL 2, pp. 4 and 18 (Senator Louis Chicken). Louis Chicken, who was once Chief of the Stony Rapids 
Band, is currendy a Senator of the Federation of Saskatchewan Indians and a member of the Black Lake 
F i ~ f  Nlfinn . . . . . . . . . .. . 
.flldavil o f J n h n  Ldban, June ?> 1991 I1.C .Ufi&d\lu. lab U am, r dnd i 
Cabnul Brc\ndl. C t y ~ ~ ~ n n l P ~ t u ~ ~ u p d ) ~ ) )  des ntrw I -  (11#z~sI,LIn~wrsrle ( i c n b  rL~nue4  I 9 ~ i l .  
pp I80 8' IICC uul~lauoll) (ICC lkumrnls p 4521 



TREATY 10 

Background 
Subsequent to the negotiation of Treaty 8, the Department of Indian Affairs 
received numerous petitions to extend the treaty provisions to include the Indians 
at Portage IaLoche andile.'la-C~osse.~~ On July 12, 1906, the government authc- 
rized by Order in Council the making of Treaty 10 and appointed J.A.J. M c K e ~ a  
as the Treaty Commissioner. The Order in Council stated that: 

[I]t is in the public interest that the whole of the territory included within the boundaries 
of the Provinces of Saskatchewan and  Alberta should be  relieved of the claims of the 
aborigines6' 

When Indian Affaiis officials in Ottawa began preparations in 1906 to have 
a new treaty negotiated in northwestern Canada, the Deputy Superintendent 
General expressed the opinion that the government should not extend the bound- 
aries of the proposed treaty any further than the 64th parallel (which is roughly 
parallel with the northern boundary of Treaty 8). That was because the surren- 
der of Indian title over lands which had limited agricultural potential would 
entail a significant outlay of funds by the g~vernment.~~ 

The boundary of Treaty 10, as set out in the metes and bounds descrip- 
tion, roughly encompasses the northeastern third of the Province of Saskat- 
chewan, with a small jog into northeastern Alberta near Cold ~ake.~"e 

63 The communities of Portage la Loche and ilea-la-Crosse are located in Saskatchewan just south of the 
Trraty 8 boundary and are dose m one another. M~J I shows ilea-IaCmsse. Deputy Superintendent General 
F d  Pedleyto Superintendent Generalof Indian m, Q n l  7,1W6, Nh RG LO, ~014006, file 241,209-1 
(ICC Docwnenrs, p. 405). 
Order in Coundl PC 1459,July 12,1906, cited in ICC, "Primrose Lake Air Weapons Range Report on Canoe 
Lake Inquiry and Cold Lake Inquiry," August 1993~8p I I. , 

65 F d  Pedley m Superintendent General of Indian m, Apnl7, 1906, NA, RG 10, ~014006,  file 241,209-1 
(ICC Docurnenu, p. 407). 

61 The metes and bounds desniption of Treaty 10 reads as follows: 
Cummenmg a1 hs pc8tnt uhcre h e  n~rthern b u u n d q  uyii TwaN Fnr. Interwtn thu casrern lw8unddn GI 
tht prnwnre ul ~ ~ k d t i h e w a n ,  henre nonhcrl along the sun ehlrrn b ~ u n o q  uulluur hlmdml rnd trn 
mllrs, moru ur its tu the i ~ x u e h  p d i e l  orlattlude utd northern boundary 111 h e  >aid pro\tnc.e uf 
Saskatrheuu, thensz rzrt a1t.n~ h e  sad  parallel one hunnml and h q  rnllc, morr or irks, tcr h e  cast. 
em houndq  ulTrcdrj Ftghl: henu. coulherly and werkrly 1olluu.mg [he ,ud calern houndq  coulTr~-~ty 
El@t s, tcr rnwnccuun n i h  lhr nr>rhcrn boundary of Treat! jn ,  hence eajkrl! along h e  ,ad northern 
b u m  01Trrary jn lo it* u~u~~-.uon ullh h e  uerlern b o w  ul k A a n  ur'reary 5 4  huna  r*mrtha)y 
dune the sad western boundllv 11, h e  nunhem houmlarv of h e  rua addition, hmce  rasterlv dona the 
wd&mhurn boundar) ,n the &tern houndvy of h e  cud iddluon hence ,ouiheriy dbng h e  ,ud>at. 
ern hlunduy to io rnwnemun w h  h e  nmhrrn houndar)' olTrral)' Su. hence easterly along the sad  
northern boundary u d  h e  r n h e r n  huundary ollrealy h \ e  tu the puml bf rummeaictnenl. (Ireoh 
.Yo 10, I(:C Dorumzno. pp ' 5 5  5b1 



find that one of the main reasons the government entered into Treaty 10 was 
because: 

Unlike previous treaties, the lands identified in Treaty 10 were delimited for purely political 
reasons as they "cleared tide in the newly famed provinces of Saskatchewan and ~ l b e n a ' ~ '  

The Relevant Terms of Treaty 10 
Negotiations between Treaty Commissioner McKe~a  and the Indians at ile-&-laa 
Crosse and Canoe Lake culminated in the signing of Treaty 10 at those sites on 
August 28 and September 19, 1906, respectively. The claimants were not signa- 
tories to the original treaty signed on those dates. However, on August 22, 1907, 
the Chiefs and headmen of the Lac la Hache Band (now known as the Hatchet 
Lake First Nation) signed an adhesion to Treaty 10 at Brochet, Manitoba. The text 
of Treaty 10, drafted in Ottawa by the Department of Justice, was based on the 
terms of Treaty 8 and is essentially identical in its con~truction.~~ The relevant 
provisions of Treaty 8 are set out in Appendix D of this report for reference 
purposes. 

The Treaty Negotiations and Oral Assurances 
On January 18, 1907, Commissioner McKenna reported to Ottawa on the negoti% 
tions that took place during the original signing of Treaty 10 with the Indians at fie 
2-la-Cmsse and Canoe Lake. In his report, McKenna made the following comments: 

There was a general expression of fear that the making of the treaty would be followed by 
the cur*lilment of their hunting and fishing privileges, and the necessity of not allowing the 
lakes and rivers to be monopolized or depleted by commercial fshing was emphasized . . . 

. . . Ipmnted out to than that thegovenzmdmuld notundertuke to maintain Indians 
in idlenw. that the same means of earn in^ a livelihood would continue aRer the h a w  ~~~~~ 

zuar made'as ezisted before it and that l&ans would be expected to maie as good use 
of them in the future as in the past. . . 

Iguaranteed that Ule trealy would not (ead to any forced interference wiUl their mode 
ofliJe . . . I dwelt upon the importance, in their own interest, of the obse~ance of the laws 
respecting the proteaion of fish and game . . . 

The Indians were given the option of taking reserves or land in severalty, when they 
felt the need of having land set apart for them. I made it clem that the government had 
no desire to interfere with their mode of life or to restrict them to reserves and that it 

67 G.J. Fedirchuk and el. McCullough, "Historical Context Treatks 6 ,8 ,  1 0  (Indian Cl- Commission, 1993) 
[hereinafter cited as Fedirchuk and McCullough], p. 63. 

68 Acting Deputy Miniset, D e g m e n t  afJustice, to Secreay, Depment  of Indian Main August 2, 1906, 
Nk RG 10, vol. 4006. Me 241.209-1 (ICC Docrunenu, p. 409). The entire text of Treaty LO is set out in 



undertook to have land in the proportions stated in the treaty set apart for them, when 
conditions interfered with their mode of living and it became necessary to secure them 
possession of land.@ 

In 1907 Thomas Borthwick was appointed Treaty Commissioner to negotiate 
adhesions to Treaty 10 at Reindeer Lake and Stanley LakeJO Commissioner 
Borthwick was instructed by Indian Affairs that the written terms of the treaty 
provided to him "should not he added to or curtailed; and you should be care- 
ful not to make any verbal promises as varying or extending the terms of the 
treaty."" 

On August 19,1907, Commissioner Borthwick met with the Denes$ine of the 
Lac la Hache and Barren Lands BandsT2 at Lac du Bmchet on the north end of 
Reindeer Lake to negotiate an adhesion to Treaty Borthwick provided the 
following account of his discussions with the Denes$ine 

[Olne of their elderly men, Petit Casimir, by name, representing the Barren lands' Band spoke 
and said that this was the fust time they were told of the value of money, but they were 
glad to hear what the Commissioner had told them, they, however, he said were anxious 
to know to what extent the Treaty if they accepted it would effect their present system of 
hunting and fuhing in their country. This query was satisfactorily answered and explained 
by the Commissioner. The spokesman, Casimir, then asked that the terms of the Treaty be 
read and explained to them. That was then done sentence by sentence, effectively by the 
Rev. Father Turquetil, in their own language, the Chipewyan. After which was done and a 
few interngations were answered by the Commissioner, the spokesman, Petit Casimir, said 
that so far as the Barren Lands Indians for whom he was then speaking, were concerned, 
they were willing to accept the Treaty on the terms offered them . . . the Chief [of the Barren 
lands Band] said that on behalf of his people he would like to know if in the event of another 
person coming to deal with them horn time to rime, he would or could change the agree- 
ment which they were now entering into. The Commissioner answered in the negative.. . 

. . . Chief, Petit Casimir, addressing the Commissioner said that his people after they leh 
the meeting at noon, complained to him that the money which he (the Comm) was giving 
them, viz:- $12.00 each this year and $5.00 for every year hereafter, was not enough to 

Treaty Cumm~sr~~rtlcrJhJ \lcKenna lu iupnnlcndmt (;nlenl rrl lndldn 4fii1n Frank 0l1vrr.Jmu.q 18. 
19u.. In lwun .\u I l i  pp - 8 (ICC Oorumenb. p $21 Emphua addrd 

.U fie Ld( 11 Hathe Band unr (I the i l m m l s  u~ &, m4& adhered tu lhlc maw at Reudrrr Lahu en . . 
August 22, 1907. 

71 Secretary, Depment of Indian AffauS, to Indian Agent T A  BoRhwi* April 29, 1907, .W RG LO, voi. 4006, 
file 241,209-1 (ICC Dments ,  ~426). 

TZ The Barren Lands Band is now o m  is the Lac Bmchet Fim Nation in Manitoba. Although the people 
of Lac Bmchet u e  members of the Athabasca Denesg4in6, they u e  not claimants in this inquiry. 
11 rhuuld he nuled hat ILL 111, Dmrhst I, runply d i e d  
Rrwhet n&) m d  a nu1 10 k conh>ed utlh Ldc Hmrhel, >luutcrba ehtch ~i nunh (11 Remdeer Lake uhrw 
rhe adheson toirean IU was clenull It s alvl InWreSMR lo rnr .  thrl Dmchur 1, ,lrudted ulthln the bound 
aries of Trmq 5 a d n o t ~ r a q " 1 0 .  Please refer to ~ap-1  for lacation of Brachet. 



support them. Ihe Gommirsionererplained to them t h a t h  hemoney  which the Govern& 
w a s g i v i n g ~ w a s a g i f f  andMnotazpscfthembbepadent[sic]orliwupon~ as  
they wre notuhpdving them ofany ofthe means ofwhich fhey haw bea in the habit of 
living upon herebfore, and added thal they had !hepnpndege of hunting andfishing as 
before. . . Thus, the terms of the Treaty in al l  ill bearings having been fully explained to 
them in their own language, the Commissioner asked them if they understood what was 
required of them by the Treaty, and they answered that they did. The Chief and Headmen 
then signed the Treaty.74 

Before signing the treaty, the Lac la Hache Band required three additional 
days to consult with those band members who were not present during the above 
discussions. On August 22, 1907, the Lac la Hache Band reassembled with the Treaty 
Commissioner after selecting their Chief and headmen. Commissioner Borthwick's 
account of the discussions on that day indicates that the terms of the treaty were 

read and explained clause by clause to them, the Rev. Pere Turquetil acting as Interpreter 
in the Chippewyan language. After the reading and vanslating of the terms of the Treaty was 
done for them, the Commissioner asked them if they understood the terms of the Agreement 
that they were being asked to enter into and they answered in the affirmative. They were 
then asked to come forward and sign the Treaty, which was done by the Chief and his 
two Headmen on behalf of the Band7' 

As with Treaty 8, the understanding of the Denes$ine with respect to the treaty 
negotiations is illustrated in the following excerpts from the testimony of elders 
from Hatchet Lake. The testimony given by the elders during the inquiry sup- 
ports the conclusion that the Denes~4ine agreed to sign the treaty only after 
Treaty Commissioner Borthwick provided solemn assurances that their rights to 
hunt, fish, and trap throughout their lands would not be curtailed. 

So when the oeople started to discuss this amantst themselves, they said that this treaw is 
only going to'b"ng hardships to our pwple. ~ o i h e n  they had great apprehension to take 
the treaties then because they knew that what the land provides for them, the freedom on 
that land, is all that they required when the treaties were being negotiued, to live as a pwple. 

So after some more discussions and negotiations . . . the treaty commissioner told the 
people that this land that we're talking about here is your land; we'% not talking to you about 
that we're talking to you about you know, the freedom to live on the land, the freedom 
to hung fsh, hunt fowl, whatever you live off of today, those are the things that are not 
on the discussion table here. 

'- 'Trmty Comm1rjiunerT.4 ~ ~ n h u 7 c k  b k-pdmnel~l of llldlul R w , ,  Iugut I 9  IYO' Sh RC, I l l .  v o l  4 N b  
file 2i1.2091 (ICC Ihrumenb pp. -28 31,. Emphlils ad&'' '' Tmlv 2rrrnmbnunerT.L Bonhwck to koanmentuf l~ ldlm .Ham .\urn1 !I. IYU-. N.\ RG l(1. %?IL 8iY5. . " 
file ljl-114 (ICC Documents, pp. 432.34). 



. . . You have to understand that we didn't read or write in those days, we just spoke 
the language. We didn't have too many people who spoke English or understood i t  
. . .  

Over at Brochet . . . there's a big rock that sat in the water out there. As long as that 
rock sits there, yow rights would not be discussed in any way in the future. So once the 
people were told that and they were aftinned that the government was sure on their word, 
then the people decided to go with the treaties 

The documents were to last forever according to the sun. The sun still shines today, 
there's still water today, the rivers flow, and that rock is still sitting out in the lake 
at ~ r o c h e t . ~ ~  

-Louis Benoanie 

The treaty commissioners came in, the priest was interpreting. And what the priest said 
was that if you take this money here, even though you're taking the money, yow rights, 
whatever how you use the land, would not be questioned in the future. 

The money is just basically an understanding between us and the government on how 
we could use the land. That's what it was all about. So when we were affirmed of that about 
five days into the negotiations, hat was the govemment positioq then the people were assured 
that their rights would not be tampered with in any way, that they decided to go along with 
the treaties. 

So the negotiations, from what I heard, went on for about five days, like I just said. The 
treatv commissioner said that as lone as there's water down there on the shore or out on " 
the lake, as long as the sun shines, as long as the rocks do not move, these rights would 
last forever because what they agreed to with us was meant to last forever." 

-Jimmy Dzeylion 

[Vhe treaty negotiations must have went on for about a week, then just near the end of 
the negotiations, it was hard M determine which way the people would go. There was, I gum, 
great hesitation to go along with it . . . 

So the treaty commissioner said to the people that these rights that you're tllking about, 
you would be able to retain those rights into the future as long as there's a mck out there, 
as long as there's water and the sun shines that your rights would be protected as long as 
that That's what my mother said. That's what she said that the treaty commissioner had 
told the people.78 

-Bart Dzeylion 

'"CC T r M p t ,  vol. 1, pf;. 16-17 (Louis Vanie) 
7' Ibid., vol, 1, pp. 42-43 unmy Dzeyilon) 
78 Ibid., pp. 55-57 (Bart Dzeylion). 



POST-TREATY CONDUCT OF THE PARTIES 

The Regulation of Hunting and Trapping 
The Denes$ine changed their traditional way of life little after their adherence 
to Treaties 8 and 10. They continue to live as and where they had before and 
they continue to hunt, fish, and trap throughout their traditional territory. 

Beginning in the 1920s, hunting and trapping regulations were enacted and 
enforced in Saskatchewan and the Northwest Territories. These regulatory regimes 
were established by the provincial and territorial jurisdictions. The evidence 
before us establishes that they occasioned confusion and dismay among the 
Denes$in6, who were accustomed to exercising their harvesting rights without 
any interference from government  institution^.^^ 

During the 1920s the Northwest Territories administration, the Royal Canadian 
Mounted Police, and officials within the Department of Indian Affairs had dis- 
cussions about how best to "license" those Indians living within Saskatchewan 
south of 60' latitude for hunting in the Northwest Territ~ries.~" Eventually, on 
October 15, 1927, the decision was made by the Director of the Northwest Terri- 
tories and Yukon to allow the Denes~4ini to hunt and trap in the Northwest 
Territories without having to pay for a non-resident game li~ence.~' 

In the late 1940s the implementation of registered traplines for both groups 
and individuals in the Northwest Territories became a serious topic for discus- 
sion among federal and territorial government 0fficials.8~ Eventually, in 1949, the 
Superintendent for Indian Affairs met with trappers from Fond du Lac and Stony 



Rapids to identify their traplines on maps for the purposes of registering 
the group traplines of the Ba11ds.8~ These traplines were eventually registered 
in the Northwest Territories in 1951.8' It was clear at this time that many of the 
traplines of the Denes$in6 people were situated north of the 60th parallel and 
outside the treaty b0undaries.8~ 

During the 1960s the government implemented a number of conservation 
measures to try to preserve the caribou herdsa6 The historical record shows that 
the Department of Indian Affairs was concerned about the deleterious effect which 
the curtailment of caribou hunting would have on the Dene. There were discus- 
sions among department personnel with respect to economic opportunities for 
those people?' Generally speaking, these discussions were directed towards devel- 
opment of a management program for the Fond du Laf and Stony Rapids Bands in 
such areas as tourism, camp trade, and fishing, as well as the continuation of 
hunting, fishing, and trapping in the Northwest Territ0ries.8~ 

A letter written by the Assistant Deputy Minister for Indian Affairs, RE Battle, to 
Commissioner B.G. Sivertz of the Northwest Territories Council on August 3, 1965, 
summarizes usefully the federal government's understanding at that time of the 
circumstances of the Denes$ine. At issue was whether the Denes~Pine at Fond 
du Lac and Stony Rapids would qualify for the $40 wolf bounty offered by the 
Northwest Territories go~ernment.8~ 

I have been advised that lndian trappers from Fond-du-Lac and Stony Rapids who trap, 
hunt and f ~ h  in the Northwest Tenitones will not quahfy for the recently announced wolf 
bounty on the grounds that they are not h n a  fide residents of the Northwest Territories. 
While I can appreciate your position on the matter, I find it diffimit to accept this reason. 

~, .. .. --, ~-~ . - - ~~ ~. - ~ ~ ~~~~, . . ~, 
.Them Main and National Resources, to John H. Harkon, MP, July 24, 1956, 

kA, RGi8, "01. 483, ffle 40.6-1, part 2 (ICC Documents, p. 566). 
81 lrr Frhihir 1 1  .--"."..".. .>. 

86 J.G. MGIp Regbnal Supelvisor, Mackenne Dishict, Department of lndian Affairs, memorandum to lndlan 
Afairs Ottawa, October 24,1960, NA, RG 10, ~01.8862, Me 1118-11-6 art3 (ICC Dcaments, p. 586). 

81 N.J. McLeod, Regional Supemisor (Saskatchewan), Depanment of Indian $ah, lo J.G. McCilp, Regional 
Supenisor, Indian Agencies, port Smith, Aumst 17,1961. NA. RG LO. vol. 8406, file 601120-10, part1 (ICC 
1hr;umcnl~ i d 7 1 , X J  Mckod Rtgmnal iuprnwr ul Lndldll .4gncler ja~katcheuan), m mcmurmdum 
lo l~dlan .  &ri Branch. Ulrarr uguil  !!. 19l,1 \<  RG lu, vul W o ,  file 001 20 10 JCC I)aumr'nu 
o 5891 RF Haule Chef E;unbmc De\~Llnmnl Branch Llldrm .Nan lo RePll,nal Suunl r r .  ZhtkaUheu ul 
AU st 19 1961 N ~ ~ R G  I O , ~ ~ I .  8406, fi1; 6011i0-lo, pan 1 (ICC ~&er;ct, p. 56) ;  ~ . ~ . J o n e s ,  ~ w o i ,  
l n r m  && t i  W ,  Brennm,AclLn# Qional Supewhr of lndian Agencies, Saskatchewan. June 5, 1962 
[no Ale reference available] (ICC Documents, p. 601). 
J.G. McCilp, Regional Supenisor of lndlvl ennes, Saskatchewan, lo N.K Ogden Su tlntendent Meadow 
Lake Agency, Se tember 5,1962, DUND fil%1/~0.10, vol 2 (ICC Documents, p, ~ ~ u l e r  IYAslous, Chlef, 
Economic DeveLoment ~ivision, lndian Afiirs, to Rerional Supervisor of Indian Apendes. Slskatchewan, 
November 9. 1962, ULL\D file 001 ZUl0 rtd. ! (IC(-Uorumeinl, p bl-I 

6 RT Smlth. Supennundenr H ~ n w  LAC g,enty. I)upmunl uf lndtan .Afldn, lu Ru@und Supervirnr uf 
Indm .%enon Sasknlhuwan. June 23 I8)05. DLUU file o01 ZUIIJ, sol ! (ICC Durumnb, p (I+!) 



These Indians are occupying their traditional hunting grounds which they wcupied long 
before the Saskatchewan boundary was established. Geographic and economic conditions 
have made it necessary for these people to trade in northern Saskatchewan because stores, 
schools and administrative centres have not been established within their hunting areas in 
the Northwest Territories. The trappers concerned hold valid and subsisting resident hunting 
licences for the Northwest Tenitories and royalty is paid on the Fur which they harvest 
They have always been recognized, for hunting purposes, as residents of the Northwest 
Territories and most of them maintain winter homes in the area 

A parallel to this e d s a  where Indians from Seven Islands, Quebec have traditionally 
hunted in Labrador. The Government of Newfoundland has extended full resident privi. 
leges to the Indians concerned including pemlts to take caribou, fur and game normally 
restricted to local residents. Indians from Manitoba, whose trapping grounds extend into 
Ontario, are also afforded full resident privileges and are serviced each year by Ontario 
Game Branch officials who visit the settlements of Island Lake, Red Sucker Lake and 
Shamattawa in Manitoba9O 

The Border A licensing system was introduced by the NWT government in 
1984. Counsel for Canada provided the following summary of the territorial 
enactments: 

S. l l(1) of the regulations allows the Superintendent of Wildlife to issue Border A licences 
to an applicant who "resides in the northern half of Saskatchewan and Manitoba" and 
depends on, or has depended in the past, on hunting in the Tenitories "as a means of liveli- 
hood," if that penon was either a holder of a general licence prior to 1979 or, establishes 
his or her eligibility to the satisfaction of the Superintendent. The holder of a Border A 
licence may hunt game only in that area of the Territories as set out in the Schedule to the 
regulations?' 

The area in which Border A licence holders are entitled to hunt is depicted 
in Map 2. It would appear that this area corresponds generally with lands used 
by the Denesy4ine in the Northwest Territorie~?~ 

w RF. Battle lo B.G. Sivem, August 3, 1965, DlAND file 601120-10, vol. 2 (ICC Dacument., p 644 45) The 
nraNce of offering wolf bounties was inmdaed as a conservation measure to orotect cwigou herds iiom 
beinr depleted bi th is  predator. 

'I SubGlsrii,ns on BehaU"1 ihr Gu\urnn~mt ~firnde pp ? j 20. 
(iamrl fur ihr. clanlanu tena~nl  r map m m~dentz whlrh ilu,ued the Dunler r I~ccnnnR y e a  in rcla 
ltun to the reen1 and Nnenl lulJ uc .re* uf the Uenr>u@~ne ~n ihc \IT ICL Exhlhll 13 , .  lhe man ~~~~ -, ~~ ~~ , 
was baed on a lmd.use study conducted by Peter ushe; in i989 (ICC Affidavit., Tab A p. 218). 





The Creation of Reserves 
In the 1930s, government officials began to discuss the possibility of setting aside 
reserves for the Denes$in6 Bands. The creation of reserves was, however, com- 
plicated by the fact that the DenesMin6 spent much of their time hunting and 
trapping in the Northwest Territories. It is clear from the historical record that 
this reality was recognized by government officials at the time. In 1935 the Indian 
agent, H.W. Lewis, commented on how the people of Maurice's Band at Fond du Iac 
made their living: 

These Indians t n p  almost altogether in the Barrens and live in tents. Their food is largely 
fish and wild game. They do not have much contact with others, coming to the Trading 
posts at Treaty time and at New ~ e a r s . 9 ~  

The 1938 report of the Indian agent contains the following notations on 
Maurice's Band: 

Nomads. No Reserve. Living in Northern Saskatchewan and the N.WT 

Maurice Band, Fond du Lac & Stony Rapids. f i e  medians in this am are demanding a mhicted 
area with the base on the 59th parallel and extending across the whole of the northern part 
of Saskatchewan I do not hold with this although a small area might be considered. The 
majority of these Indians are N.W.T. Indians and do most of their trapping in that areaY4 

In 1944 the Indian agent reported that: 

The chief [of Fond du Lac] stated that his band was anxious to have an area in northeast- 
em Saskatchewan and the Northwest Territories set aside for their exclusive use which is 
bounded mngMy by the 59' parallel of latitude on the south, the 108' longitude on the west 
and extending northward to the melon Game Sanctuaq in the N.W.T. This area has been 
undermnsid&tion for some yean as a trapping preser& for the Maulice Band, and I would 
recommend that the province be consulted on this matte19~ 

93 Harry W. Lewis to the Secretary, Depmment of Indian Afflirs, August 6, 1935, NA, RG LO, vol. 6921, 
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The possibility of creating reserves for the Denesy4ine was revisited in 1952, 
1956, and again in the early 1960s.9~ On January 11, 1960, the Department 
of Indian Affairs acknowledged an outstanding treaty land entitlement to the 
DenesyPink Bands?' In the years that followed, land selections were made by 
the Denes@ini Bands, including the claimants. It is important to note that even 
at this time, in the early to mid 1960s, "the Chief of the Stony Rapid Bands" sought 
assurances that his people would not be confined to reserves but would retain the 
right to travel, hunt, trap, and fish as bef0re.9~ In a letter dated October 30,1964, 
Mr. J.G. McGilp, the Regional Supervisor for Saskatchewan, Indian Affairs, pro- 
vided the following assurance to Chief Louis Chicken of the Stony Rapids Band: 

In accordance with your request, I am writing once more to assure you that the movements 
of the people of the Stony Rapids Band of Indians wiU not be restricted in any way by the 
reserve lands being set aside for you. 

You and your people continue to have the same rights to camp, live, hunt, fuh, trap, 
and travel as you did before your reserve lands were set aside99 

Federal Position on Harvesting Rights 
On June 8,1989, John E Leslie, chief of the Treaties and Historical Research Centre 
for the Depament of Indian A f h ,  wrote to Ralph Abramson, Treaty and Aboriginal 
Rights Research - Manitoba, to inform him that the federal government was taking 
the position that the Denes@ine harvesting rights in the Northwest Territories had 
been extinguished by the blanket extinguishment clauses in the treaties.'" Based on 
the evidence before the Commission, this letter represents the fust mention by the Gov- 
ernment of Canada to the Denesy4in6 that the harvesting rights of the Denesy4in6 in 
the Northwest Tenitories are not protected by the terms of Treaties 8 and 10. 

96 G.H. Gaaderham Redonal Suoervisor of Indian Aeencies. to 1.W. Stewarf Suwrlntendent. Arhabasca. A~enw. 
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PART V 

ANALYSIS AND CONCLUSIONS 

PRINCIPLES OF TREATY INTERPRETATION 

The issues before this Commission involve the interpretation of Treaties 8 and 10. 
&fore considering the substantive arguments on the question of whether Canada 
owes an outstanding lawful obligation to the DenesyQine, we will outline the 
analytical framework we have adopted in the interpretation of Treaties 8 and 10. 

Counsel for the parties referred to a number of authorities on the principles 
of interpretation for Indian treaties and dedicated a substantial amount of time 
and effort to arguments on this subject. In the Commission's report into the 
Primrose Lake Air Weapons Range Inquiry, the panel members concluded that, 
as we are not a court of law, this Commission is not bound exclusively by the prin- 
ciples of treaty interpretation that have been developed by the courts.lol Our 
mandate, which is found in Order in Council PC 1991-1329 as amended by PC 
1992-1730, directs us h inquire into land claims, using as a basis the S p d c  Claims 
Policy, Outstanding Business. As a result, and as we said in the Primrose Lake 
claim, rules of evidence must be considered with all other evidence as prescribed 
by the Policy. Nevertheless, the parties made extensive arguments on the case law 
in support of their positions on the appropriate methodology to be adopted in 
the interpretation of the treaties. In the following analysis we shall consider the 
legal authorities in the context of their consistency with the rules, intenf and pur- 
pose established by the Specific Claims Policy. 

The Specific Claims Policy 
In the Primrose Lake Report, the Commission concluded that we are directed 
to follow the guidelines of the Specific Claims Policy in the course of making 
our deliberations and findings on the merits of a claim rejected by the federal 

'" KC, "Primrose Lake Air Weapons Range Report," pp. 192-96 



government. Guideline 6 relating to the "submission and assessment of specific 
claims" states that: 

AU relevant historic evidence will be considered and not only evidence which, under strict 
legal rules, would be admissible in a court of law.'oz 

This guideline clearly provides that all relevant historical evidence, irrespective 
of admissibility in a court of law, must be taken into account in determining 
whether a First Nation has submitted avalid claim for negotiation. The Policy states 
that the guidelines "form an integral part of the Government's policy on specific 
~laims."~"3 The Policy also provides that claims will not be rejected "because of 
the technicalities provided under the statutes of limitation or under the doctrine 
of laches."lM 

Outstanding Business states that: 

The government has clearly established that its primary objective with respect to specific 
claims is to discharge its lawful obligation as determined by the courts if necessary. Negotiatioq 
however, remains the preferred means of settlement by the government, just as it has been 
generally preferred by1ndia.n clairnanrs. In order to make this process easier, the govern- 
ment has now adopted a more liberal approach elinlinating some of the existing barriers 

It is clear that one of the central purposes of the Policy is to offer a viable alter- 
native to the courts. The Policy therefore ensures that the resolution of outstanding 
specific claims will not be frustrated by the strict application of technical rules of 
evidence.16 

When a F i t  Nation submits a specific claim to the government, the Department 
of Indian Affairs is directed by the Policy to consider all relevant historical evi- 
dence in assessing whether it is a valid claim for negotiation. The Policy does not 
state any exceptions to this general principle. In our view, the objectives of the 
Policy would be seriously undermined if common law rules on the admissibility 
of evidence were adopted in the assessment of claims. Incorporating technical 
rules of evidence into the claims policy and review pmcess would simply duplicate 

lo2 Outslanding Business, p. 30. 
lbid. p. 29. 
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the evidentiary difficulties Fist Nations face in the courts - one of the barriers 
the Policy was designed to eliminate. 

The Policy states that the Department of Justice shall determine whether a 
First Nation's claim discloses an outstanding lawful obligation by considering all 
"pertinent facts and documents" provided to the department by the Specific 
Claims Branch.'" In its legal review of speafic claims submissions, the Department 
of Justice is likewise obliged to consider all relevant historical evidence, including 
evidence that would otherwise be considered inadmissible in a court of law. 

In light of the foregoing, we have considered all relevant historical evidence 
in reaching our findings on the proper interpretation of Treaties 8 and 10. The 
procedures adopted at the community sessions were designed to ensure that the 
oral traditions of the Denesg4ine people were respected and taken into account 
in interpreting the treaties they signed with the Crown. We find that this approach 
regarding the assessment of claims is required by the Policy. 

During the oral submissions, counsel for both Canada and the claimants 
acknowledged that guideline 6 of the Policy instructs the Department of Indian 
Affairs, the Department of Justice, and this Commission to consider all relevant 
historical evidence in determining whether the Denes$ine's claim discloses an 
outstanding lawful 0bligation.1~8 However, the manner in which Canada wishes 
to apply this guideline raises some concerns in our minds. 

Canada maintains it has taken all relevant evidence into account in its interpre 
tation of Treaties 8 and 10. However, counsel for Canada submit that where the 
written terms of a treaty are not ambiguous they should be relied on as "the best 
evidence we have of the intention of the parties."l09 In effect, counsel for Canada 
submit that the intentions of the parties to Treaties 8 and 10 are clearly expressed 
in the written treaties and, accordingly, little or no consideration should be given 
to the Treaty Commissioners' oral promises and guarantees or to other forms of 
evidence.110 

The approach Canada takes regarding "best evidence" is one this Commission 
has commented upon before and one we find di~concerting.~'' As we have stated 
on several occasions, the Policy requires that all relevant evidence submitted in 
support of a specific claim must be admitted and assessed. Again, this is not only 

1°7 %id, p. 23. 
1s ICC, Submissions from Counsel for the Participants (transcript), September 17, 1993, vol. 1, p. 140 
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the prescribed approach for this Commission, but also for the Specific Claims 
Branch and the Department of Justice. We agree with the submission of counsel 
for Canada when they say: 

In assessing this claim Canada will consider the evidence and legal arguments submitted 
by the claimants and determine whether the claim discloses an outstanding "lawful oblig- 
ation, i.e., an obligation derived from the law on the part of the federal government." This 
assessment will consider not only the applicable law, but also, as provided by criterion 6 
at page 30 of the Policy "all relevant historic evidence . . . and not only evidence which, 
under svict legal rules, would be admissible in a coun of law."112 

Accordingly, we have followed this rule of assessment in this claim. 
In reaching our findings and conclusions, we have, as required by the law and 

Outstunding Business, reviewed the treaties themselves and given appropriate 
weight to the promises and guarantees of the Treaty Commissioners. We have also 
examined the historical documentation, listened to the arguments of all counsel, 
and considered the oral testimony of the Denes$ine elders and Band memben, b a d  
primarily as it is upon knowledge passed down from generation to generation. 

We would note in closing that we have carefully considered the arguments sub- 
mitted by the parties with respect to the principles of law that apply in a court 
of law concerning the use of extrinsic evidence as an aid to the interpretation 
of treaties. However, in our view, Treaties 8 and 10 are ambiguous in describing 
the geographical boundaries that pertain to the harvesting rights clause. In such 
cases the law of Canada is clear: extrinsic evidence is to be considered. Thus we 
would reach the same conclusions based upon the legal principles. 

ISSUE 1: THE GEOGRAPHICAL SCOPE OF TREATIES 8 AND 10 

I Does the geographical scope of Treaties 8 and 10 extend north of the 60" 
latitude or is it limited to the territory as described in paragraph 6 of the 
written text of Treaty 8 andparagraph 8 of the written text of Treaty lo? 

The claimants assert that the boundaries of Treaties 8 and 10 extend beyond 
the metes and bounds descriptions in each of those treaties to include the 

1x2 ICC, Submissions on Behalf of the Government of Canada, p. 14. 



traditional lands of the DenesyPine north of 60" latitude. It is their submission 
that: 

The DenesMinb submit that the treaty boundaries of Treaties 8 and 10 are not as described 
in the written versions of those treaties. On the contrary, Treaties 8 and 10 extend beyond 
those written boundary desaiptions to cover the traditional lands of the Denesg4ine. The 
evidence of the DenesMine's relationship with the land and of what o m d  at the time 
the treaties were made supports this conclusion, as does the evidence ofthe parties' conduct 
after the treaties were made."3 

Counsel for Canada, on the other hand, submit that the metes and bounds 
descriptions in the treaties correctly describe the geographical scope of Treaties 8 
and 10. They say that: 

[Alfter considering all the evidence releuant to the issue of boundaries, including the metes 
and bounds description in each of the treaties, the most reasonable interpretation is that 
the treaty area is limited to the metes and bounds description in Treaty 8 and 10."~ 

Notwithstanding the express metes and bounds description in the treaties, 
the claimants submit that the parties intended the DenesyPines traditional lands 
north of 60" latitude to be included within the treaty b~undaries."~ This, they 
say, is the conclusion to be reached when consideration is given to: "evidence of 
the Denesflinb' relationship with the land," and "the knowledge of the parties 
at the time the treaties were made, the representations made by the parties and 
[their] subsequent conduct."l16 

The evidence, as set out at pages 20 to 23 and again at pages 31 to 33, demon- 
strates that the primary object and purpose of the treaties, from Canada's per- 
spective, was to obtain a surrender over certain specified tracts of land as defined 
by the metes and bounds descriptions in the treaties. Indeed, the treaties them- 
selves make it clear that Canada's purpose was to get a surrender of specific terri- 
tory to accommodate non-hdian settlement, as well as such things as trade, mining, 
and lumbering. 

We agree with Canada's submission on this point: 

With respect to Treaty 8, it is clear from the Orders in Council empowering the Treaty 8 
~ommissioners, and from reports prepared by Dennis F.K. Madill for DlAND and by Gloria 
Fedirchuk and Edward McCuUough for the Commission, that the government's intention at 

"5 ICC, Submissions on Behalf of the Claimants, p. 10. 
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the time of Treaty was to acquire ownership of a specifically bounded tract of land. The 
reasons underlying the delineation of Treaty 8 lands are summarized in Fedirchuk's report 
at pages 51 and 52: 

"The hundndaries of Treaty 8 were determined laqely on the basis of the location and 
potential intensity of mining the mutes of prospectorlminer traffic into this vast am, 
and the n d i y  of adueving and rnaintajning amicable relations with the native inhab. 
itants as well as ''minimking expenses and obligations of h e  government mhicting the 
area that might be reached in one summer by the commissioners." 

With respect to Treaty 10, three sides of the lands incorporated in that Treaty were set by 
the boundaries of earlier treaties. Fedirchuk states at page 63 that: 

"Unlike previous treaties, the lands identified in Treaty 10 were delineated for purely 
political reasons as they 'cleared title in the newly formed provinces of Saskatchewan 
and Alberta."' 

As in the case of Treaty 8, the Order in Council empowering the Commission for Treaty 10 
instructs the Commissioner to acquire ownership of a speMic tract of land.L17 

We find that the evidence in this matter demonstrates that Canada knew that 
the Denes$ink occupied, hunted, trapped, and fished much of the time north 
of 60" latitude. 

It was to this end that the Denesg4ine sought, and believed they obtained, 
guarantees and promises from Treaty Commissioners and senior government 
officials to the effect that their traditional lifestyle based on hunting, fishing, 
and trapping would be protected by the treaties. This is admitted by Canada. 

We are unable to find that the evidence supports the claimants' argument. 
Indeed, counsel for the claimants were unable to point to any evidence that would 
put the boundaries anywhere other than as described in the treaties. 

The parties agree that the traditional territory of the claimants was not delineated 
at the time the treaties were negotiated and signed and, for the most part, remains 
undelineated to this day. 

In our view, the Denes9ink were aware of Canada's intention to acquire spe- 
cific tracts of land. The Denesg4ines traditional lands outside the boundaries 
described in Treaties 8 and 10 were not intended, at the time the Treaties were nege 
tiated and signed, to be "opened1L8 for non-Indian settlement, mining, lumbering, 
and the like. We are unable to agree with the claimants that "the boundaries of 
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Treaties 8 and 10 are not as described in the written versions of those treaties."Il9 
As a result of the foregoing, we find that there was no intention on the part of the 
parties to include the DenesyPin6 traditional lands north of 60' in the boundaries 
of the treaties. 

ISSUE 2: HARVESTING RIGHTS BEYOND THE BOUNDARIES 
OF THE TREATIES 

2 in the alternative, do the claimants have a treaty right to 'pursue their 
usual vocations of hunting, trapping andfishing" beyond the territory as 
described in paragraph 6 of the witten text of Treaty 8 and paragraph 8 
of the um'tten text of Treaty lo? 

The claimants submit that if this Commission finds, as we have done, that 
the boundaries of Treaties 8 and 10 are as described in the text of the treaties, 
we should consider an alternative argument. They contend that: 

The Denes~ine possess treaty rights, extending beyond the borders of the treaties, in respect 
of their traditional lands.'20 

These rights include those lands north of the 60th parallel, the subject 
matter of this inquiry. 

Canada, in response, says: 

mhe ueaty right to h u n ~  k h ,  and trap extends only to the lands within the metes and bounds 
description in each ueaty.lzl 

In dealing with this issue, we will consider all historical evidence, including 
the treaties, as well as the submissions of counsel. To that end we now turn to 
an examination of the treaties, followed by an analysis of the historical evidence. 
The relevant historical evidence may be divided into two categories: 1) conduct 
of the parties leading up to and during the signing of the treaties; and 2) conduct of 
the parties after the treaties were signed. 
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The Text of the Treaties 
As set out previously, Treaties 8 and 10 are essentially identical in construction 
and wording. For ease of reference, we have set out below and will examine only 
the relevant paragraphs of Treaty 8. In the interests of clarity, we will refer to 
the following six clauses as: 

1 Purpose preamble; 

2 Surrender clause; 

3 Metes and Bounds description; 

4 Blanket Extinguishment clause; 

5 Grant to the Crown; and 

6 Harvesting Rights clause. 

1 AND WHEREAS, the said Indians have been notified and informed by Her Majesty's 
said Commission that it is Her desire to open up for settlement, inmigratin$ uade, m e l ,  
mining, lumbering, and such other purposes as to Her Majesty may seem to meet, a tract 
of country bounded and desoibed as hereinafter mentioned, and to obtain the consent 
thereto of Her Indian subjens inhabiting the said tract, and to make a treaty, and arrange 
with them, so that there may be peace and good will between them and Her Majesty's 
other subjecrs, and that Her Indian people may know and be assured of what allowances 
they are to count upon and receive from Her Majesty's bounty and benevolence. 

2 AND WHEREAS, the said Commissioners have proceeded to negotiate a treaty with the 
Cree, Beaver, Chipewyan and other Indians, inhabiting the d i s k  herein&& defined 
~ n d  deunkd ,  md the came Ir& b tm ayeeil upon ;md ~(~ncludrd bv the respectwe 
~ ~ I I ~ $ I I  the ddtcs nient~nned hereunder. the ,ad lndlanc DO HEREBY (:EI)E. RELLLSE 
SURRENDER AND YIELD UP to the ~overnment of the Dominion of ~anada ,  for Her 
Majesty the Queen and Her successors for ever, all their rights, titles and privileges 
whatsoever, to the lands included within the following Limits, that is to say. . 

3 Commencing at the source of the main branch of the Red Deer River in Alberta, thence 
due west to the central range of the Rocky Mountains.. . and abng the said boundary 
easterly, northerly and southwesterly, to the place of commencement. 

4 AND ALSO the said Indian rights, titles and privileges whatsoever to all other lands 
wherever situated in the Northwest Territories, British C o h b i a  or in any other ponion 
of the Dominion of Canada 



5 TO HAVE AND TO HOLD the same to Her Majesty the Queen and Her successors for ever. 

6 And Her Majesty the Queen HEREBY AGREES with the said Indians that they shall have 
the right to pursue their usual vocations of hunting, trapping and f ~ h i n g  throughout 
the tractslvl- as hmbfwe desded,  sub@ to such regulations as may from 
time to time be made by the Government of the country, acting under the authority of 
Her Majesty, and saving and excepting such tram as may be required or taken up fmm 
t i e  to time for sealemen< mining, lumbering, wading or other purposes.1z2 

The question to consider in this matter lies in determining what geographi- 
cal scope the parties intended for the application of the Harvesting Rights clause. 
In particular, the question is whether the words "tract surrendered as heretofore 
described were intended to include only those lands desnibed by the Metes and 
Bounds description in clause 2, or were intended also to include lands surren- 
dered pursuant to the BIanket Extinguishment clause? 

Counsel for Canada submit the correct interpretation of the Harvesting Rights 
clause is that the words "tract surrendered are expressly modified by the words 
"as heretofore described." We agree. However, the question is what lands are 
included within the phrase "as hereinafter described." Canada argues that the 
phrase must refer back to the Metes and Bounds description. In support of this 
contention Canada emphasizes the Purpose preamble, which refers to "a tract of 
country bounded and described as hereinafter mentioned." Counsel for Canada 
argue that the Purpose preamble contains the f i t  reference to,the term "tract." 
They say this term must be interpreted consistently in the treaty with reference 
to the use which is made of it in the Purpose preamble, namely, the reference to 
"a tract of country bounded and described." Canada's argument continues that 
the harvesting rights of the DenesHin6 on these lands were to be affected as settle 
ment occurred and as other purposes were fulfilled. As a result, Canada says, as 
settlement is confined to the metes and bounds lands, so are the harvesting rights 
of the Denes$ini. 

The claimants, on the other hand, submit that the words "tract surrendered 
as heretofore described" in the Harvesting Rights clause refer to both those lands 
surrendered under the Metes and Bounds clause and those lands surrendered 
under the Blanket Extinguishment clause. Their argument appears to be based 
on two grammatical points. 

First, they contend that in order to interpret the phrase "tract surrendered" 
properly, one must look to where the surrender takes place - in a grammatical 

IZZ TreafyNo. 8,p. 12 (ICC Documents, 355) ,  and Trealy No 10, pp. 10.11 (ICC Dmments, pp. 435-36).  
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sense. They argue that the "surrender" arises from the Surrender clause and not 
from the Metes and Bounds description. Therefore, they submit the subsequent 
reference must be to all the land surrendered by the Surrender clause. 

Second, they argue that the proper grammatical construction of the treaty is 
that the Metes and Bounds description and the Blanket Extinguishment clause 
are both subparagraphs of the Surrender clause. This contention, they say, is 
supported by the sentence structure and grammar of the three clauses: 

([lln fact they are not proper sentences without one another - (a) [the Surrender clause] 
lacks an o b j q  and (b) [the Metes and Bounds dewription] and (c) [the Blanket Mguishment 
clause] lack a subject and a w b ) .  Put another way, the main clause incorporates the surrender 
clauses by reference.lz3 

Thus, claimants' counsel say, the Blanket Extinguishment clause is a part of 
the clause describing which lands are to be surrendered. Therefore the Harvesting 
Rights clause, which refers to the "tract surrendered," must by definition apply 
equally to both the specific and the blanket surrenders. 

It is our view that the structure of these paragraphs in the treaties makes it 
clear that the reference in the Hamesting Rights clause to the "tract surrendered 
as heretofore described applies to all lands surrendered by the Denes$in6 under 
the treaties. Although there is some merit in the submissions of Canada on this point, 
those arguments are not supported by either the grammar or the language of 
the treaties. Furthermore, the Surrender clause and the Blanket Extinguishment 
clause both state, in identical language, that the Indians are surrendering "all 
their rights, titles and privileges whatsoever" to the lands described in the Metes 
and Bounds clause and to "all other lands wherever situated." 

In assessing the language of the treaties and in listening to the submissions 
of counsel, we find that the interpretation offered by Canada is not the preferred 
construction. We find that a reasonable interpretation of the written text of the 
treaties is that the right to hunt, fish, and trap was intended by the parties to 
apply to all the traditional lands of the Denes$in6, regardless of whether they were 
located within the Metes and Bounds description of the treaty or whether they 
were lands surrendered under the Blanket Extinguishment clause. No 
distinction is made in the treaty Harvesting Rights clause between these lands. 

To agree with Canada would mean that, if settlement and other activities in 
the metes and bounds lands were someday to encompass all those lands, and if 
those same lands are the only lands where the Denes$in6 could exercise their 
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harvesting rights, then the effect would be that the Denesdin6 would lose forever 
their means of livelihood, which was based on hunting, fishing, and trapping. In 
our view it is inconceivable that such a result was intended by Canada or that 
the Denesdine would have ever agreed to such a potentially devastating arrange- 
ment. This is clear from the historical evidence, to which we now turn. 

The Relevant Historical EvidenceIz4 
We now consider this interpretation of the treaties in light of the historical evi- 
dence. We find them to be consistent. We will examine the evidence in two parts. 
Fist, we will consider the conduct and representations of the parties up to the 
negotiation and signing of the treaties. Second, we will examine the conduct of 
the parties after the treaties were concluded, up to the present. 

We were advised at the outset of this inquiry that the factual question of whether 
or not the Denesdink carried out harvesting activities north of 60" latitude is 
not in dispute. At the commencement of this inquiry, counsel for this Commission 
set out the agreement as follows: 

[T]hrough the agreement of counsel on behalf of the government and for the Athabasca 
Denes~ine,  the issue of harvesting rights north of 6 0 ~  is not in dispute. In other words . . . 
it will not be necessary (for the Commission) to inquire into how far beyond the boundaty 
or the southem boundaty of the Northwest Territories the Athabasca Denesp4in6 have 
exercised their rights in the past. It is undisputed that there was significant use that it dates 
back into the mists of history and that it continues today.'zs 

Conductprior to the Tmatles 
We have reached the following conclusions based upon our review of the full 
body of historical evidence: 

Canada's objective was to secure a specific tract of land for settlement and 
other purposes. 

- The objective of the Denesdin6 was to protect their traditional way of life. 

The Denesdini were extremely apprehensive about entering into treaties for 
fear that their traditional way of life, including hunting, fishing, and trapping, 
would be jeopardized. 

'24 The evidence before rlus inquky has been more fully set out in Part 11. This seRion is meant simply to high- 
light some of the more pertinent findings of fact 
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To assuage the concerns of the Denesu4ine, oral assurances were given by 
the Treaty Commissioners that the Denes$ine would be "as free to hunt and 
fish, after the Treaty as if they had never entered into it." 

There is no cogent evidence that the Treaty Commissioners at any time told 
the Denes$ine that their right to hunt, fish, and trap would be restricted to 
a specific geographical area 

The thrust of the Crown's argument is that the Denes@?inb deliberately gave 
up all of their traditional hunting, fishing, and trapping territory in return for 
the certainty of treaty harvesting rights within a smaller area, namely, the area 
defined in the Metes and Bounds description contained in the treaties. 

In our view this is not a reasonable construction of the evidence because the 
metes and bounds area is not only smaller than the full traditional land area, but 
it was not where thev hunted caribou. It is unlikelv that a peo~le known as the 
"Caribou Eaters" wouid have agreed to this arrangement. In addiiion, we note that 
the metes and bounds area provided no real guarantee for the Denes@?ine since 
those lands were subject to the Crown's right to take them up for settlement and 
other ourwses - to the exclusion of the DenesuQink. 

~a!&~;nto account all the evidence surrounding the negotiation of the treaties, 
and the adhesions to those treaties, we conclude that the oarties did not intend 
to limit treaty harvesting rights to the lands described in ;he Metes and Bounds 
description in the treaties. No distinction was made between lands surrendered 
under the Metes and Bounds descriptions and lands surrendered under the 
Blanket Extinguishment clause for the purposes of defining the territorial scope 
of Indians' treaty harvesting rights. 

Post-Twaty Conduct of the Parties 
The parties accept that after the signing of Treaties 8 and 10, the Denesu4ine 
continued to hunt, fish, and trap throughout their traditional territories, including 
the lands north of 60°, as they had for many generations before the treaties were 
signed. The evidence also confirms that the Government of Canada knew at all 
times that the Denes1~4ink continued to make their livelihood from the lands 
and resources north of the 60th parallel after the treaties were signed.lz6 

lZ6 For example, in 1935 the Indian Agent for Fond du Lac noted that the band "vao almost exclusivelv in 
Be ~milj md b ~ e  m lenli lhejfcr,rl IS I~grl \ .  8rh anJ ulU dane ' f i x \ .  du but hrvz m a h  coAa! 
uilh ulhen Lomirq: !u !he Trading p,a& al'rrrq 1m2 and a! Vsu Year, ' I1 U Ihuu I" jr<wtary. Indm 
4B&. S L  RC 10 vol o9!l, fie '-11 2B.3,  pan \ rlCC Uwxlrnpnli p jl?) 



Indeed, it is acknowledged by Canada that the claimants continue to this day 
to rely on those traditional lands for that purpose. Therefore, Canada submits: 

mhe mere fact that the Claimants have continued their harvesting activities on their daimed 
traditional harvesting lands after the signing of the treaties does not mean that they have 
been carrying on those activities pursuant to any treaty right.lz7 

Therefore, the issue for this Commission to consider is the source of the rights 
being exercised by the Denesg4ink. 

Canada submits that harvesting activities are exercised pursuant to treaty 
rights when the harvesting occurs within those lands described by the Metes and 
Bounds description in the treaty, but that any harvesting rights being carried 
on outside that description are "rights" which "appear" to be "derived from federal 
or territorial legislation."tz8 

The claimants say: 

In the present case, the evidence of [the] historical context is overwhelming: both the Treaty 
Commissioners and the DenesMint! understood that the Denesp4ine would be entitled to 
exercise their meaty rights throughout all their traditional lands. The Claimants will not 
repeat the evidence discussed in Part 11 above, but all of that evidence applies equally to 
the present argument by demonstrating the mutual understanding of the parties that the 
Denesp4ine could continue to hunt, fish and trap as they always had.lz9 

The claimants further submit that: 

Government records from prior to the commencement of this dispute disclose that Canada 
has consistently acknowledged the Treaty or aboriginal rights of the Denes@in&/ChIpewyan 
throughout their traditional lands, and has at various times encouraged and promoted their 
use of these areas north of the 60th parallel in the Northwest Territorie~.'3~ 

The evidence shows that after the establishment of provincial boundaries, 
regulatory regimes were introduced respecting game and fish. And, although 
these regulatory regimes tended to curtail the harvesting activities of the 
Denesv4in6, it is also clear from the historical record that the Department of 
Indian Affairs and other federal departments promoted and encouraged the 
claimants' harvesting activities in the Northwest Territories. 

127 ICC, Subdsions on Behalf of fhe Government of Canadq p. 26 
128 lbid., p. 26. 
'29 ICC, Submissbns on Behalf of the Claimanu, p. 43, pm. 107. 
'3O mid., p. 30, para 81. 



It is our view that Canada's submissions that such regulatory schemes "con- 
ferred hunting, fishing, and trapping privileges are not persuasive. In effect, 
Canada says that if the claimants had treaty rights, they would not have had to 
obtain licences as they did and as they continue to do pursuant to the "Boundary 
A Licensing Scheme" in place in the Northwest Territories. At the same time, the 
evidence shows that the same licensing requirements were imposed on those 
Indians within the Metes and Bounds description area set forth in Treaty 8, an 
area that extends wen into the Northwest Territories (lands north of the 60th padaral 
lel). We fail to see how such a scheme, in the face of the evidence, supports Canada's 
submissions, and, accordingly, cannot agree with them. 

The Department of Indian Affairs was at all times aware that the Denes$ink 
occupied, hun t4  fishe4 and trapped north of the 60th parallel. We find no evidence 
to support the conclusion that Treaties 8 and 10 were interpreted by the officials 
of Canada to limit the treaty harvesting rights of the Denes$in& to lands within 
the Metes and Bounds descriptions of the treaties. We are struck by the frequency 
with which the historical record shows the Government of Canada as recognizing 
those lands being used outside the treaties as the Denes$ink's "traditional lands" 
or "territory" or "traditional hunting grounds." Canada now, in essence, asks us 
to give no significance to its repeated use of such terms. Counsel for Canada sub- 
mit that there is nothing in the historical record to suggest that Canada either 
expressly or by implication acknowledged "treaty rights" in the Northwest 
Territories. Their submission is: 

While Canada may have encourazed and pronioted the DenesgQine hanresting activities in 
the NWT, canadahas never reco&ed, pr~moted or defended as is alleged by the Claimants, 
any treaty rights to harvest outside of the metes and bounds desaiptions in the treaties.'" 

With respect, we cannot completely agree with Canada's submission. The histori- 
cal evidence demonstrates quite clearly that the Government of Canada, and the 
Department of Indian Affairs specifically, not only encouraged the DenesyPine 
to use the claim area for years after the treaties were signed, but, whenever there 
were attempts to curtail the exercise of the Denesdings harvesting activities, 
the Government of Canada, almost without exception, rose to defend their exercise 
of these rights. In its defence of the exercise of their rights, Canada referred to 

'51 ICC, Submissions on Behalf of the Government of Canada, p. 24. Original emphasis. 



them as traditional rights. Canada held that any interference with those rights 
"contravenes the treaty."lJ2 

It was not until June 8, 1989, that the Government of Canada took a different 
position. On this date the Department of Indian and Northern Affairs fust informed 
the Denes$ink that the Blanket Extinguishment clause was being interpreted 
to extinguish their harvesting rights outside the lands defined in the Metes and 
Bounds descriptions of the treaties.133 

In our view, the subsequent conduct of the parties is not conclusive, but is 
consistent with the interpretation of the treaties we have adopted. 

ISSUE 3: DOES CANADA HAVE A LAWFUL OBLIGATION? 

3 Has Canada breached its lawful obligation to the claimants under the 
Specific Cluims Policy by failing to recognize either that: 
a) thegeographicalscope of the tmaties extends north of GO' latihi&; or that 
b) the claimants have treaty haruesting rights north of GO' latitude?lJ4 

Having found previously under Issue 1 that the geographical scope of the 
treaties does not extend outside the Metes and Bounds description contained in 
the treaties, it follows that the answer to a) above must be no. 

Having found previously under Issue 2 that the claimants do have treaty har- 
vesting rights outside the Metes and Bounds description contained in the treaties 
north of 60' latitude, we now examine if the failure to recognize those rights by 
Canada can or should be redressed through the Specific Claims process. 

Canada submits that what the claimants are seeking from this Commission is 
not a validation of any "specific claim" as prescribed in Outstanding Business, but 
rather a form of declaratory relieJlJ5 This, they say, takes the claimants' request 
outside the scope of the Policy "as it does not involve an outstanding lawful 
obligation."l36 The Policy, Canada submits, "envisions instead negotiating claims 
where . . . Canada may have breached a lawful obligation which it owes to an 
Indian Band resulting in some loss to that Band."l37 

H.L. Fraser, RCMP, to Jas Ritchie, RCMP, July 14, 1925 [no Me reference available] (ICC Documents, p. 466). 
' 33  ICC Affidavits, Tab 8, Morrison's &davit at para 8.13 referring to a letter from John F. Leslie, Chief, 

Treaties and Historical Research Centre, Indian and Nonhem Affairs Canad& lo Ralph Abramson, Director, 
TAW Manitobl which states that "the question as to whether Treaties 8 and 10 e x t i n w e d  hunting rights 
north of 60. was submitted to Legal Services for review. This review, along with a separate historical 
inquiry, has now been mmpleted. It is the candusion of Le al Services that the Treaties did, indeed, extin- 

ish the ri 1s of the Indians concerned, north of the 60& '' 

134 c e  ICC, Sukissbns on Behalf of the Government of CandTfk. 
' 35  See ibid., p. 9. 

See ibid., p. 7. Ernphsis added. 
13' See ibid., p. 9, 



As we follow Canada's argument, it submits that finding a breach of a lawful 
obligation does not in and of itself give rise to a specific claim as set out in 
Outstanding Business. There is, it says, the further and necessary requirement 
that compensation in the nature of "land and/or money" must be apparentls8 Put 
another way, Canada submits that, even if this Commission were to find that 
Canada is in breach of a lawful obligation, the Specific Claims Policy cannot 
assist the claimants since money or land or both is not the requested (or actual) 
settlement r e~u1 t . l~~  

In summary, the Government of Canada submits that this Commission should 
find that the claim of the Denesg4ine is not a proper claim for negotiation 
pursuant to Outstanding Business for the following reasons: 

1. The Policy requires that the Government of Canada must be in breach of a law 
ful obligation before a specific claim can be validated as a specific claim for 
negotiation. 

2. Even if there is found to be a breach of a lawful obligation on the part of 
Canada, there must also be damages which can be quantified in either money 
or land or both. 

3. The claim in issue here does not meet the requirements of either 1 or 2 above. 
The claimants are seeking declaratory relief under the Policy, which cannot 
be granted. 

We propose to deal with each of the above submissions separately and in the 
order set out above. 

Breach of a Lawful Obligation 
We are of the view that most parties to the resolution of claims through the 
Government of Canada's Specific Claims Policy spend considerable time and 
attention on whether or not the government has "breached some "lawful oblig- 
ation." Canada's submissions respecting this particular claim demonstrate that 
it adheres to that line of thinking and analysis. 

'38 See ibid. 
'39 See ibid., p. 10. They say, "The Claimants have candidly admitted that this mdtter does not involve mone- 

tary loss: Further on they conclude that "[tlhe claim of me Athabasca DenespfinC is clearly one not can. 
templated by the S@c Claims Policy and mnsequentiy . .cannot fall within the Canmkion's jwisdicfion: '" Oulstanding BWness, p. 19. 



Remaining mindful that the Policy must be read as a whole, we have under- 
taken a careful review of the literature, including Outstanding Business, related 
government publications, and counsels' submissions both written and oral. Having 
done so, we are unable to conclude that a "breach of a lawful obligation is 
necessary in this case to establish a valid claim The literature states that the 
"primary objective [of government] with respect to specific claims is to discharge 
its lawful 

More specifically, Outstanding Business states that: 

The government's policy on specitic claims is that it will recognize claims by Indian bands 
which disclose an outstanding "lawful obligation", i.e., an obligation derived from the law 
on the part of the federal government 

. lawful obligation n~a)  ar~sc In an) uf the follouing cmumswnces 
11 lhe nonfulfilment 11f 3 treaty ur agrcment bewrm Indians md the Cmwn "I 

We are unable to find that in the case of "non-fulfilment of a treaty or agreement," 
the only time a claim may be considered for negotiation under the Policy is where 
the Government of Canada must first be in "breach of a lawful 0b1igation.l~~ 

The f i s t  step required by the Policy in this case is to determine whether 
Canada has an outstanding lawful obligation in the circumstances. We adopt the 
submission of the claimants: 

In order to establish a valid claim for negotiation under the Policy, the Claimants need to 
establish that Canada has an outstanding lawful obligation, which may arise hom, among 
other things, the "non.fulfilment of a treaty agreement between Indians and the ~ r o w n . " ' ~ ~  

Both the claimants and Canada agree that the claimants are continuing their 
harvesting activities, although they are accepted by Canada as rights or privileges 
other than treaty r ight~ . '~~The claimants submit that the failure to recognize the 
existence of a treaty right "must always amount to non-fulfilment of the treaty."14' 

We do not deem it necessary to examine in detail the emerging body of law 
and the constitutional protection afforded to the aboriginal and treaty rights of 
1ndians.14 We think it sufficient to say that such constitutionally pmtected rights 
now have a significant impact on, at least, government conduct and policy. Treaty 

.I,. Y -,. 
1 I rhough the t M  Pdqlm ~ P l l h m r  o/. \ i rht~ L'lom 2'). iues Lint [Ilhe Spmfic Claims R ~ I W  

duer nor u p r  ilm ~ h c ~ r .  amm habr 1101 bzrn m hreach h e  federal govrmeta , lauM ubhganm 
1 4 5  ICC Submb,luns on 8ehllf ol h e  (:lamPnL< p 4,. ua I l r  
1 4 1  IC(:. Suhmunonr [rum O>unrpl fur ihe Partlt~pano &anwipt). Seplrrnhcr 1- 199, so1 I, yl,. l i l  ii 
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rights of Indians entail a fiduciary obligation which, if breached, will give rise 
to government responsibility and ~bligation.'~' 

As we have found under Issue 2, Canada has treaty obligations in the matter 
before us. Canada's lawful obligation surely must include, at a minimum, the 
requirement to recognize formally the treaty rights in issue, and to ensure that 
the rights of the Denesp4in6 are fulfilled, or, perhaps more specifically, exer- 
cised within the protection afforded by the Constitution Act and the law.148 

However, although it is necessary for a claimant to establish that Canada has 
an outstanding lawful obligation, that will not, in and of itself, necessarily mean 
that there is a valid claim for negotiation under the Policy. We turn then to the 
next issue. 

Does the Policy Require Damages Cornpensable by Land o r  Money? 
Outstanding Business throughout its text makes it clear that "the term 'specific 
claims' refers to claims made by Indians against the federal government which 
relate to . . . the fulfilment of Indian treaties."l49 The Policy doment  itself is divided 
into separate sections that direct Indian claimants first to a validation process, 
then to a settlement negotiation process. 

In order to assist Indian Bands and associations in the preparation of their claims the gov- 
ernment has prepared guidelines pertaining to the submission and assessment of specific 
claims and on  the treatment of compensation. While the guidelines form an integral part 
of the government's policy o n  specific claims, they are set out separately in this section for 
ease of r e f e r e n ~ e . " ~  

Two separate sets of guidelines, entitled Submission and Assessment of Specific 
Claims and Compensation, follow the above statement. The submission guide- 
lines consist of 10 rules, none of which stipulates or suggests that a band is 

147 AlMmey General of Ontnrio u. Bear Island Foundation, [I9911 2 SCR 570, 83 DLR (4th) 381, [I9911 
3 CNLR 79. Both the Cmwn and the Court accepted that treaty obligations were fiduciary duties. Where 
the Crown fiiled to comply Mth some of the treaty obligations, the mnn  held that "[the Crow] thereby 
breached its fiduciary obiigations to the Indians." 

14s We believe that such aview ismnsistent withSpamw, [I9901 1 SCR 1075 at 1105, where the courtsaid: 
"s.35(1) of the Comihrtion Act IN, represen6 the culmination of a long and difficult struggle in both 
the political forum and the coum for the constitutional reco ition of aboriginal rights . . . Section 35(1), 
at least rovides a solid constitutinnal base upon whkh SUE uent negotiations can fake place. It also 
affords afwriginal peoples mnstitutional protection against legi8ative power." 

149 Oulstnnding Businers 3, 19, and 20. 
'50 Ibid, p. 29. Emphasis 3Sed. 



required to show damages in the nature of financial loss or loss of land. The sec. 
ond set of guidelines respecting compensation commences as follows: 

The following aiteria shall govern the determination of spedfic claims compensation: 
1) As agenemlnJe, a claimant band shall be compensated for the loss it has incurred 
and the damages it has suffered . . . This compensation will be based on legal 
pri7lcipIes.'5' 

In our view, the process, as contemplated by the Policy, does not require the 
claimant band to show damages in the nature of the loss of money, land, or both 
in order to have a valid claim. Indeed, this Commission has been established to 
consider and inquire into the matters of validation separate from the question 
of c~mpensation."~ 

Canada argues that the language of Outstanding Bm'nes~, such as "the Minister 
. . . accepts . . . such claims as are eligible for negotiation," "the claim and the 
type of compensation being sought," and "the criteria for calculating compen- 
sation,"fi3 demonstrates that the only claims which can fall within the Policy are 
those with: 

some kind of loss that is compensable, that can be calculated."* 

The policy envisions. . . negotiating claims . . . resulting in some loss to that Band. The 
. . . Poliq is designed to compensate a claimant through land and/or money.li5 

We cannot agree with Canada's submissions. It may well be the case that in 
most land claims, under the Policy, proper compensation will, of necessity, result 
in compensation in the form of money, land, or both, but in some claims the 
loss or damage may well be compensable by some other means. 

The test is not whether there are damages compensable by land or money, 
but, rather, the test is that, to be eligible for negotiation, a claim must show some 
loss ur &damage that is capable of being negotiated under the Policy. Having found 
that Canada has an outstanding obligation to the claimants in this matter, we now 

151 Ibid, p. 30. Emphasis added. 
I S 2  Pursuant to Order in Coundl PC 1991-1329, July 15, 1991, the terms of reference of the Indian Claims 

Commission includes: " . . . inquire into and repon on: a) whether a claimant has a valid claim for n e w  
tiation under the Policy where that claim has already been r e j d  by the W t e r ;  and b) which com. 
pensation criteria apply in negotiation of a settlement, where a claimant disagrees with the Mlnhter's 
determination of the aoolicable criteria" Emohasis added. . ~~ 
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examine whether the claimants have sustained a loss or damage that is capable 
of being negotiated under the Policy. 

We are not satisfied that negotiation pursuant to the Policy is a prescribed 
remedy in this matter given that the only substantiated complaint by the claimants 
in this process is that Canada refuses to recognize their Treaty rights north of 
60" latitude. There is no evidence before this Commission that the claimants are 
being prevented from exercising their treaty harvesting rights. 

We believe the phrase "acceptance of a claim for negotiation"Ir6 found through- 
out the Policy and supporting literature must mean something. After carefully 
reviewing the literature and listening to the submissions of counsel on this point, 
we believe that it means the loss or damage must be capable of being negotiated 
under the Policy. Currently the Policy and process are illequipped to deal with 
the Denesdine's claim because, in the matter before us, there appears to be no 
loss or damage capable of being negotiated under the Policy. 

Are the Claimants Seeking Declaratory Relief? 
Canada submits that the claimants in this case are seeking a declaration of 
rights, which is not a remedy this Commission can grant.1r7 As we follow Canada's 
argument at this time we are mindful of the fact that it is a return to the challenge 
first advanced prior to the commencement of this inquiry, heard by this Commission 
on May 6, 1993.t58 At that time we rejected Canada's challenge and concluded 
that this Commission was properly exercising its mandate. We then proceeded 
through our inquiry process. That decision is set out in full in Appendix A. We 
have not been convinced to alter our previous decision. 

We would remind the parties that our mandate, as prescribed by our Orders 
in Council, includes to "inquire into and report on" and "to submit [our] findings 
and recommendations to the parties."lr9 Declaratory relief is a judicial remedy 
that is binding on the parties, a relief we cannot grant. We cannot make binding 
decisions of that nature. 

h id ,  p. 30, and elsewhere in the Policy The mandate of this Commission also states that we shall, by "mn- 
sidering only those matters at issue when the dispute was initial submitted to the Commission, in uire 
into and report upon: (a) whether a claimant has a ualidclaim yw negolialwn under fhe Policy &ere 
that claim has already been rejected by me Minhter." Emphasis added. 

I57 See generally, iCC, Submissions on Behalf of the Government of Canad& pp. 6-11. Canada states that 
"the type of remedy which the claimants are seeking, being recognition of rights by a declmtion, is not 
provided for in this forum" 
ICC, "Athabasca Denesuline Treaty Harvesting inquiry Ruling an Government of Canada Objection," 
May 6, 1993. 

' 5 9  See ICC Orden in Council. 



Canada accepts that the claimants are entitled to regard certain conduct of the 
federal government as a rejection of their claim.1" The claimants have requested 
that this Commission inquire into the rejection of its claim by the Minister of Indian 
Affairs. Thus, the claimants are seeking precisely what this Commission has been 
charged with providing. 

We agree with counsel for Canada in the following exchange: 

CHIEF COMWSSIONE~: Are you telling us that if the Department of Indian Affairs rejects the 
claim on the basis that it is not a specific claim, that we don't have any capacity. . . to con. 
dun an inquiry like we're doing here; just on the basis that you say it is not a specific claim, 
that by itself is sufficient to cause this Commission not to be able to conduct an inquiry? 

MR. D A I G ~ :  NO, but what Canada would expect the Commission to do is to look at that claim 
and decide whether it has jurisdiction to inquire into i t  And it would make the same assess 
ment that Canada did when it first submitted to it; it would look at the Policy and see if 
that is a matter that the Policy was designed to handle?61 

We think Mr. Daigle has captured the essence of our mandate. 
Our recommendation with respect to submissions and arguments of this nature 

is that participants to the specific claims process should exercise caution lest they 
replace those technical arguments that have been rejected under this process, 
such as limitation periods, with what some might observe as even more techni- 
cal ones. Justice and fairness will be better served if all parties to the process adhere 
to the spirit and intent of the Policy captured in Outstanding Business: 

In order to make [the negotiation] process easier, the government has now adopted a more 
liberal approach eliminating some of the existing barriers to negotiations.16z 

160 ICC ~ranscripf vol. I ,  4. 
"1 See, ICC, Submissions [om Counsel for the Participants (transcript), September 17, 1993, pp. I 2  and 13. 
lb2 OuIsBnding Business, p. 19. 



PART VI 

FINDINGS AND RECOMMENDATIONS 

In Part V we dealt extensively with the principles of treaty interpretation applic- 
able to claims submitted under the Policy. We noted that we are not a court of 
law and are not bound by principles of treaty interpretation developed by the 
courts. This is so because the Policy, in guideline 6, specifically rejects technical 
rules of admissibility with respect to historical evidence. Guideline 6 sets out 
that "all relevant historic evidence will be considered and not only evidence 
which, under strict legal rules, would be admissible in a court of law." 

We note that the Department of Indian Affairs and Northern Development 
and the Department of Justice are bound by the Policy in assessing claims, as are 
we in conducting our inquiry 

Having noted that we are bound by the Policy to consider all relevant histori- 
cal evidence, we also examined the case law argued by the parties. We concluded 
that the law would compel us to examine "extrinsic evidence" in this matter, as 
there is ambiguity on the face of the treaties. 

We wish to pay particular attention to the meaning of guideline 6. We believe 
it was intended to do exactly what it says: to require com'deration of all rele- 
vant historical evidence when interpreting treaties bearing on speciic claims. 

A word or phrase must be construed in the context of the document in which 
it occurs. It makes sense to read the terms of a treaty in light of the whole treaty, 
and in light of its historical context. 

The objective of Outstanding Business is to provide an alternative to the law 
courts and to adopt "a more liberal approach eliminating some of the existing 
barriers to negotiations."16' The government states that "its primary objective . . . is 
to discharge its lawful obligation as determined by the courts if necessary. 
However, negotiation remains the preferred means of settlement by the govern- 
ment, just as it has been generally preferred by Indian claimants."'64 To facilitate 

163 Ibid, p.19 
1" Ibid. 



the process of settlement by negotiation, the Policy provides a process under 
which claims may be brought and dealt with without resort to the courts. 

It is wholly consistent with that objective for the government to free the pro- 
cess from the technical rules of evidence. That is hardly surprising, since the 
technical rules of evidence have led the courts to produce a number of compli- 
cated and contradictory decisions on the admissibility of extraneous evidence. 
In guideline 6, the government has sought to free the Office of Native Claims from 
having to struggle with this difficult area of law. 

Since the Commission is directed by the Policy, we are obliged to consider 
the historical evidence in seeking the meaning of the treaties before us. 

Counsels' submission on extraneous evidence is based on court decisions 
about how courts should treat such evidence in interpreting treaties. But for us 
to accept the courts' way of doing things would not only be contrary to the objec- 
tives proclaimed in Outstanding Business, it would be contrary to the terms 
and spirit of our mandate. We are authorized "to adopt such methods . . . as we 
may consider expedient for the proper conduct of the inquiry." 

We therefore make the following recommendation: 

RECOMMENDATION I 

The parties should remain mindful of the spirit and intent of the Policy 
and process, which is to encourage and support the fair negotiation of 
outstanding claims. This is best done without the application of techni- 
cal court rules and procedures. 

With respect to the three issues set out in Part V, we made a number of findings. 
Regarding Issue 1, dealing with the geographical scope of Treaties 8 and 10, we 
found that the geographical scope of the treaties is as set out in the Metes and 
Bounds descriptions contained in the treaties. We found no evidence to support 
the claimants' position that the treaty boundaries in fact ought to be extended 
northward to include all of the Denesv4ine's traditional lands. 

Regarding Issue 2, dealing with the applicability of the Harvesting Rights 
clause beyond the boundaries of the treaties, we made a number of findings. We 
found that Treaties 8 and 10 are essentially identical in construction and wording 
and that, based on the grammar and language of both treaties, the Treaty 
Harvesting clause applies to all lands surrendered by the claimants. Therefore the 



Treaty Harvesting clause applies to those lands surrendered pursuant to both 
the Metes and Bounds description and the Blanket Extinguishment clause. This 
means that the claimants have treaty harvesting rights in the Northwest Territories, 
outside the Metes and Bounds descriptions contained in the treaties. 

We considered the above findings in light of the historical evidence, and found 
both the conduct and representations leading up to the negotiation and signing 
of the treaties, and the conduct of the parties after the treaties were signed, to 
be consistent with our interpretation of the treaties. 

Regarding Issue 3, dealing with lawful obligation, we found that a breach of 
lawful obligation is not required by the Policy. Instead, we found that what is 
required by the Policy is that Canada must have an outstanding lawful obligation 
to the claimants. We further found that Canada does have an outstanding lawful 
obligation to recognize the treaty harvesting rights of the claimants in this matter. 

Dealing with Canada's submission that this means the claimants are seeking 
declaratory relief, we found that this is not the case, afinding consistent with our 
previous interim ruling in this matter.16j Declaratory relief is a judicial remedy 
that we cannot grant, as we are not a court of law. 

With respect to the submission of Canada that the claimants must also have 
damages coinpensable by land or money, we found that was an overly narrow inter- 
pretation of the Policy. We found that the proper test set out in the Policy is that 
the claimants must have some loss or damage that is capable of being negoti- 
ated under the Policy. We found that the claimants do not at present have 
such a loss or damage, as their treaty harvesting rights have not, as yet, been 
interfered with. 

Counsel for the Government of Canada, at least by implication, suggest in 
their oral submissions that Article 40 of the Tungavik Federation of Nunavut 
Agreement (ITN ~greement) '~~ protects any treaty or aboriginal rights the claimants 
may have to the area in issue.167 Further Canada states that, "the Claimants are 

,.. . .ry. ..".- .- 
I *  T~E .?qecmem k ~ w l u . n  lhc IIIUII  uf ihd Edslrn~ vnlc md h e  l;o\crnn~z!~i ul Cd11dd4 iuylher ulh he 

tiu\emn,ml ul the Sonhucs~ ~ernsmn, 1rratr.s h e  Suna\u~ lumiul)' 11 n v u l  b\ [he 1111111 U . ~ U  lltc hew 
ru rettlc md bnnd ccrtunr) to lhu quesuon ~~Icrunrrshtp md rndnagelltcni~,f lands ad rc,jources 10 !he 
V u r ~ a r ~ r  wmror) k e  i:dnxia HLU* t.1 Cummonr. 'llandbng C m ~ n e r  un .\h,ngn~l M u r  .!vlznuPs 
of Pnnepnlnfs dnJ Etdewr, So 4- (Mmh I U  1~1910. Hun Thulnas E jltldun \linlnn ol lnhm md 
Yl~rthern.UT&r\ Canlda %.nun 4J deal. uvhurerllpplng lnleresls cur i lami ofother ihngnd peuplr., ' " ICL, Subln~\,ons htgm Cous,el h,r u a  Panlnpd~bb ilrdnralpll. xplrmber I'. 1'193 p 151 (!I[. Duqlu 



continuing their harvesting activities and that the claimants have not suggested 
The claimants, on the other hand, express the following concern: 

[qhe  Denes@int fear that, once the T.F.N. Agreement is in place, that Ageement will become 
irreversible, and it will be dificult, if not impossible, for the DenesNin6 to attain any recog. 
nition of theit treaty rights in respect of lands covered by the ~ ~ r e e m e n t ' ~ 9  

While there appears to be a serious disagreement as to whether or not the treaty 
rights of the claimants are sufficiently protected by the above clause, that issue 
was not placed before this Commission to make findings upon, at this time. 
Accordingly, we make no findings on that issue, but we do recommend that 
the parties before this Commission make a serious effort to find some means to 
discuss this matter and resolve it to their mutual satisfaction. 

In our view this would be an appropriate time for Canada to exercise its 
policy of 'Xdministrative Referral."170 This matter appears to us to be a case where 
there is "a problem [that] can and should be redressed by direct administrative 
action" by the federal government.171 

As we have said several times herein, the treaty harvesting rights of the 
claimants extend north of 60" latitude. The question whether they are adequately 
protected in accordance with the prevailing law is a matter for the parties. It is 
our view that should the claimants be denied the exercise of their rights, as pro- 
vided by treaty and law, there would then be a "non-fulfilment of a treaty . . . 
capable of being negotiated pursuant to the Specific Claims Policy. Part of Canada's 
"lawful obligation" is to ensure that doesn't occur. 

ICC, Submissions on Behalf of the Government of Canada, p. 39. 
169 Indian Claims Commksion lurisdiction Re~wf. Fond du Lac. Black Lake. and Hatchet Lake First Nations. 

in (cases where the fderal goi'emment has hot breached its ia&ibbiig&ion) there may,'n6~etheless; 
be le~ilimate grkvances that could be negotiated in a negotiated settlemenL An example is the siblation 
at KGesatake? 

'lt See ibid, p. 25. See also ICC, Submissions an Behalf of the Government of Canad4 p. 11, where Canada 
stales that claims such as those before us are dealt with through litigation or on an ad hoc basis. Funher, 
in oral submissions, counsel for Canada stated that ad hoc claims were " c l ~ s  where the litigator feels 
that they shouldn't go to mun for same rearon or other" ICC, Submissions lrom Counsel for the Mcipdnn 
(transcript), September 17, 1993, p. 125 (Mr. Daigle). 



RECOMMENDATION II 

Outstunding Bzrsiness does not strictly allow for the negotiation of this 
claim Hawever, other processes for negotiation of similar issues have been 
established by Canada, one of which is described as "Administrative 
Referral." As soon as possible, the parties should commence negotiation 
of the claimants' grievance pursuant to that process. 

For the Indian Claims Commission 

Harry S. LaForme Carol Dutcheshen Carole T. Corcoran 
Chief Commissioner Commissioner Commissioner 

December 2 1, 1993 



A T H A B A S C A  D E N E S ~ P I N O .  R E P O R T  

APPENDIX A 

INDIAN CLAIMS COMMISSION 

ATHABASCA DENESULINE TREATY HARVESTING INQUIRY 

RULING ON GOVERNMENT OF CANADA OBJECTION 

Background 

On December 21, 1992 the Athabasca Denesuline, comprising Black Lake, 

Hatchet Lake and Fond du Lac First Nations (the "Claimants"), requested that 

the Indian Claims Commission "conduct an inquiry into the denial of w 

Specific Claim by Canada". The Athabasca Denesuline argue that the terms 

of Treaties 8 and 10 include provision Tor, and protection of, their rights to 

hunt, fish and trap in areas of the Northwest Territories which are north of 

the 60th Parallel and outside the fixed boundaries described in those treaties. 

The Athabasca Denesuline further contend that the Minister of Indian Affairs 

and Northern Development (the "Minister") has rejected their claim. On 

June 8,1989 Mr. John F. Leslie of the Department advised the Denesuline that 

"your proposal [for funding] does not constitute a specilic or comprehensive 

claim". On June 12, 1991 then Deputy Minister Harry Swain wrote to Tribal 

Chief A.J. Felix saying, "our legal advice is that your aboriginal rights in land 

north of 60 [degrees] were surrendered by Treaties 5,8 and 10 and that 



actual treaty harvesting rights do not extend beyond the boundary of those 

treaties". On September 10, 1991 the M i ~ s t e r  wrote to the same effect: "I 

agree with what my Deputy Minister, Mr. Harry Swain, indicated in his June 

12, 1991 letter to you respecting your harvesting rights. . . ". 

On January 22, 1993 the Commission agreed to conduct this inquiry and 

notices of that decision were sent to the parties on January 25, 1993. 

The Commission is not being asked to investigate any claim based on 

unextinguished aboriginal or  native title; nor is the Commission being asked 

to review the Nunavut Agreement. The fact that the Commission would not 

pursue such lines of inquiry was communicated to the parties a t  a meeting held 

in Toronto on April 1, 1993. 

At that meeting, Mr. Winogron, counsel for the Government of Canada in this 

matter, indicated that Government may object to the jurisdiction of the 

Commission to conduct this inquiry. He was advised by Commission Counsel 

a t  that time, and subsequently by letter dated April 5,1993, that any objection 

should be made to the Commissioners in a timely fashion (the date of April 13 

was suggested) setting out detailed grounds for the objection coupled with a 

request for a ruling from the Commissioners. 



Timeliness is a factor in this matter since a panel of the Commission, 

consisting of Chief Commissioner Harry S. LaForme, Commissioner Carole 

Corcoran and Commissioner Carol k Dutcheshen, is scheduled to commence 

the community phase of this inquiry at Fond du Lac, Saskatchewan on 

Monday, May 10, 1994. 

On May 6,1993, a panel consisting of Chief Commissioner Harry S. LaForme 

together with Commissioners Carole Corcoran, Carol k Dutcheshen, James 

Prentice, Dan Bellegarde and Roger Augustine, convened to hear the 

jurisdictional objection raised by the Covenunent of Canada. 

The Objection 

Mr. Winogron wrote to the Chief Commissioner on April 13,1993 to formally 

advise of the [Covernment'sl objection His Letter is attached. The grounds 

of objection may be summarized as follows: 

(1) The Claimants seek a declaration of rights as opposed to 

compensationor damage arising from a breachof lawful obligationon the part 

of Government. Such a declaration is not envisioned, d e f i  or otherwise 

provided for by the Specific Claims Policy (the "Policy") and is not the proper 

subject matter of a specific claim; 



(2) The Claimants' request does not involve an "outstanding lawful 

obligation" as contemplated by the Policy; 

(3) The Claimants have nut submitted this claim to the Specific Claims 

and Trealy Land Entitlement Branch of the Department of Indian AfIairs and 

Northern Development. 

The mandate of this Commission is set out in Order-in-Council P.C. 1992-1730, 

which states the following: 

AND WE DO HEREBY advise that our Commissioners on 
the basis of Canada's Specific Claims Policy published in 
1982 and subsequent formal amendments or  additions as 
announced by the Minister of Indian M a i r s  and Northern 
Development (hereinafter "the Minister"), by considering 
only those matters a t  issue when the dispute was initially 
submitted to the Commission, inquire into and report upon: 

(a) whether a claimant has a valid claim for 
negotiation under the Policy where that claim has already 
been rejected by the Minister: and 

(b) whichcon~pensationcriteria apply innegotiation 
of a settlement, where a claimant disagrees with the 
Minister's determination of the applicable criteria. 



Ruling 

Mr. Winogron submits that the Commission should stop this inquiry. 

His first objection is that we have no power to make a declaration of rights or 

to grant declaratory relief. In our view, we have not been asked to do that. 

The Commission has in fact been asked only to conduct an inquiry into the 

denial of the Bands' specific claim. Reference may be had in that regard to 

the December 21, 1992 letter from the Bands' legal counsel. 

Our mandate is to inquire into and report on "whether a claimant has a valid 

claim for negotiation under the Policy where the claim has already been 

rejected by the Minister." When we have conducted an inquiry, we are 

"directed" by the Order-in-Council "to submit our findings and 

recommendations to the parties" and to report to the Governor in Council. 

We propose to do that and nothing more. 



Mr. Winogron then argues that we should not consider the claim because the 

Claimants have not submitted it to the Specific Claims and Treaty Land 

Entitlement Branch of the Department of Indian ANairs and Northern 

Development The Order-in-Council creating this Commission refersexpressly 

to n rejection of a claim by the Minister. There is nothing in those terms of 

reference that confines the Commission to claims rejected in a particular way. 

Moreover, Mr. Winogron acknowledges that the Bnnds are entitied to regard 

the Department of Indian and Northern Affairs response of June 8, 1989 as a 

rejection of their claim. 

Apart from that, the above argument is a somewhat extraordinary submission 

in the circumstances of this claim. The Department's rejection resulted from 

a request for funding to pursue the claim through the very process to which 

Mr. Winogron points. The Department refused to provide funds to allow the 

claim to go through the process. Mr. Winogron now argues that because the 

claim has not gone through the process we cannot consider it. With respect, 

we disagree. 

Finally, Mr. Wiogron submits that the claim is not one provided for in the 

Policy because it does not involve an "outstanding lawful obligation" as 

contemplated by that Policy. 



We have been asked by the Claimants to inquire into their claim that they 

have rights under Treaties 8 and 10 to harvest by hunting, fishing and 

trapping in areas of the Northwest Territories north of the 60th parallel. 

The term "Specific Claim" is defied in the booklet setting out the 1982 Policy, 

"Outstanding Bwincss," which is incorporated into our terms of reference. 

Mr. Winogron accepts that the definition of "specific claim" is found in 

Outstanding Business. On page seven of Outstanding Business "Specific 

Claim" is defined as referring "to those claims which relate to the 

administration of land and other Indian assets and to the fulfillment of 

treaties". This definition is repeated on page nineteen under the general 

heading "The Policy: A Renewed Approach to Settling Specific Claims". 

On page 20, Outstanding Business states "the government's policy on specific 

claims is that it  will recognize claims by Indian bands which disclose an 

outstanding 'lawful obligation'. " 

Outstanding Business goes on to say "a lawful obligation may arise in any of 

the following circumstances: 

i) The non-fulfillment of a treaty or agreement between Indians and the 

Crown". 



The Claimants' position is that the Government has refused on more than one 

occasion to "recognize" this claim to treaty rights and that the Minister has 

specifically rejected the Bands' claim that these treaty rights exist. They rely 

on letters written by the Minister or  on his behalf which they have filed to 

demonstrate this 

The Government position is that in order to faU within the Policy, as stated in 

Outstanding Business, a claim must be one that can be compensated by way 

of land o r  money. Mr. Winogron argues that because Outstanding Business 

contemplates compensation for a breach of lawful obligation in terms of land 

or  money, that is the only kind of claim into which the Commission is 

authorized to inquire. Mr. Winogron submits that this is not such a claim. 

This Commission has been mandated to inquire into and report on whether 

Claimants have a valid claim under the specific claims policy in circumstances 

where the M i ~ s t e r  has rejected the claim. We consider i t  premature to 

dispose of Mr. Winogron's argument that this claim does not fall within 

Outstanding Business until such time as we have completed the inquiry. The 

very purpose of the inquiry is to decide whether or  not there is a valid specific 

claim and whether i t  has been rejected. The issue which Mr. Winogron raises 

we regard as an important issue which we must consider as part of the overall 

inquiry. 



Mr. Winogron argues that this Commission must be satisfied that the facts of 

this case f d  squarely within the Policy before this Commission proceeds to an 

inquiry. We disagree. In our view, the Commission must, at this juncture, 

examine the circumstances of the case and need only be satisfied that: 

1. The claim has been advanced to the government; 

2. The Claimants allege non-fulf~lment of federnl obligations under 

Treaties 8 and 10, to which they are parties; 

3. The claim has been rejected by the Minister as n specific claim; 

4. The claim has been advanced before this Commission by the 

Claimants as a matter still in dispute; and 

5. The Claimants have an arguable case that their claim falls within 

the Policy. 

The Commissioners take the view that these requirements have been met and 

that the Commission has properly embarked upon its inquiry. 



Throughout the inquiry, the Commission will keep in mind the points Mr. 

Winogron has raised, and it may be that we will have to rehun to them at  a 

later point. 

This matter was considered in Saskatoon on May 6, 1993 by the following 

Commissioners: 

Chief Con~missioner Harry S. LaForme 

Commissioner Roger Augustine 

Commissioner Daniel Bellegarde 

Commissioner Carole Corcoran 

Commissioner Carol A. Dutcheshen 

Commissioner James Prentice 

Dated this 7 May 1993 

Harry S. ~aborme,  ~ h i e 4  Commissioner 

for the INDIAN c ~ I M s  COMMISSION 



Department of Justice Mlnistere de la Justice 
Camda Canada 

onarr Car* 
%>A OH8 

Specific Claims Ottawa 
DIAND Legal Services 
Trebla Building, Roam 1157 
473 Albert Street 

April 13, 1993 

- ,  -- - 

Chvrman and Chlef Ct,mssruner 
INDIAN CLAIMS COMMISSION 
110 Yonge Street, Suite 1702 
Canada Trust Building 
Toronto, Ontario, MSC IT4 

Dear Mr. LaForme: 

Athabaska Denesuline Claim - Indian Claims Commission 

Further to our attendance at the consultation conference on the above matter on April 1. 
1993, we are writing to formally advise of our abjection to the Commission's jurisdiction 
to inquire into the Athabaska Denesuline matter. 

The claimants have asked the Commission "to review Canada's blanket denial of the 
existence of any Denesuline treaty rights, including harvesting rights, in the N.W.T.". 
They claim to have treaty rights in their traditional territories in the N.W.T. and argue 
that 'Treaties 8 and 10 cover all of the traditional lands of the Denesuline, 
notwithstanding that the descriptions of the treaty boundaries contained in the written 
versions of those treaties would exclude those traditional lands". Alternatively, they 
argue that their treaty rights to hunt, trap and fish extend beyond the current boundaries 
of these treaties in areas covered by the '%blanket extinguishment clause' in the treaties. 

The operative provision of the Order in Council establishing the Commission under Part 
I of the Intluiries Act states: 

'AND WE DO LLEREUY advise that our nrmrm,\iun~.rs on the hul.~ a r f  
Canada'\ Specific Clam\ Poll~y puhl:shed in 1982 and subsequent formal 
ameoclments or dd~ l inns  a, dnnounced hy the Minister oi Indun Affars 
and Northern Development, by considering only those matters at issue 
when the dispute was initially submitted to the Commissio~ inquire into 
and report on: 

a) whether a claimant has a valid claim for negotiation under the Policy 
where the claim has already been rejected by the Minister;" 

Canada 



a) whether a claimant has a valid claim for negotiation under the Policy 
where the claim has already been rejected by the Minister;" 

The Government's policy on specific claims states that it will: 

"recognize claims by Indian bands which disclose an outstanding "lawful 
obligation", i.e., an obligation derived form the law on the part of the 
federal government. 

A lawful obligation may arise in any of the following circumstances: 

i) The non-fulfilment of a treaty or agreement between Indians and the Crown. 

ii) A breach of an obligation arising out of the Indian Act or other statutes 
pertaining to Indians and the regulations thereunder. 

iii) A breach of an  obligation arising out of government administration of Indian 
funds or other assets. 

iv) An illegal disposition of Indian land." 

Based upon the above, our objections are as follows: 

1) The claimant is not claiminp. any comoensation or damaee arisine from the breach of - ,  - " 
a lawful obligation by the Crown. The claimant's request is not one which can be 
defined as a claim under the policy, but rather, they seek a declaration of treaty 
rights. Declaraton, relief is ~iooerlv a subiect matter for the Federal Court of 
~ a n a d a  and is noiproperly ihe.subject maiter of a specific claim under the Specific 
Claims Policy. The Commission's empowerine Order-in-Council authorizes it to 
inquire into and report on whether thk claimants have a valid claim on the basis of 
theoolicv. On the basis of the policy there can be no claim for declaratory relief 
since the policy does not provide for it, define it nor envision it. 

2) The claimant's request is not a claim as provided for in the Specific Claims Policy. 
This request does not involve an "outstanding lawful obligation" as contemplated by 
the Policy. 

3) The claimant has not submitted a claim to the Specific Claims and Treaty Land 
Entitlement Branch of the Department of Indian Affairs and Northern Development. 



As a result the Commission is without jurisdiction to inquire into and report on a matter 
which is not a claim 

As per the instruction in Mr. Henderson's letter of April 5, 1993, we are requesting a 
ruling from the Commissioners with respect to this matter. 

We look forward to hearing from you 

Robert Winogron \\ 
'I 

C.C. Carol A. Dutcheshen 
Carole Corcoran 
Bill Henderson 
David Knoll 



APPENDIX B 

ATHABASCA DENESIJPINE INQUIRY 

1 Decision to conduct inquiry January 25, 1993 

2 Notices sent t o  parties January 25, 1993 

3 Consultation conference April 1, 1993 

The consultation conference was held with representatives of the Athabasca 
Denesp4ine Fist Nation, Canada, and the Indian Claims Commission at our 
Toronto office. Matters discussed included the mandate of the Commission, 
hearing dates, translation/transcriptiou of information, consolidation of docu- 
ments, procedural and evidentiary rules, the scope of the inquiry, the presen- 
tation of legal argument by the participants, and other matters related to the 
conduct of the inquiry. 

4 Hearing o n  Mandate of Commission, Saskatoon May 6,  1993 

5 Community sessions 

The panel held community sessions at Fond du Lac, Saskatchewan, on May 11- 
12, 1993, hearing from 18 members of the Fond du Lac, Black Lake, and 
Hatchet Lake First Nations. 

May 11: Louis Benoanie, Jimmy Dzeylion, Bart Dzeylion, John Besskaytsare, 
Edward Tsannie, Martin Josee, Leon Fern (Samuel), Celeste Randhile, Fred 
Adams, and Norbert Deranger. 

May 12: Senator Louis Chicken, Charlie Throssie, Joe Cheba, J.B. Bigeye, Isaac 
Skull, Napolean McKenzie, Moise Yooya, and John Lidguerre. 



6 Oral submissions, Saskatoon September 17, 1993 

7 Content of formal record 

The formal record for the Athabasca Denesg4in6 Inquiry consists of the 
following materials: 

Documentary record (3 volumes of documents, 1 addendum volume, 
1 index and 1 volume of affidavits) 

Athabasca Denes$in6 transcript from community sessions 

(2 volumes) 

- Written submissions of counsel for Canada and the claimants 

Transcripts of oral submissions (2 volumes dated May 6 ,  1993, and 
September 17,1993) 

Ruling of the Commission on mandate to conduct the inquiry, May 7,1993 

Book of Authorities and 

. Exhibits tendered during the inquiry. 

The report of the Commission and letters of transmittal to the parties will 
complete the formal record of this inquiry. 



APPENDIX C 

PROCEDURES OF THE ATHABASCA DENESIJ~INE INQUIRY 

At the beginning of the community sessions, Chief Commissioner LaForme called 
the session to order and invited an elder to open the meeting with a prayer. 
Chief Joe Marten of Fond du Lac then made some introductory comments. The 
Chief Commissioner followed with a brief explanation to the community of what 
the role of the Commission is and what the scope of the inquiry would be. 
Commission counsel introduced all other counsel and provided the Commissioners 
with notice that documents relating to the mandate of the Commission would be 
included in the formal record. Other formalities would be dealt with in the course 
of the inquiry. 

Commission counsel then briefly described the procedures that the parties 
had agreed to in advance of the community session, subject to approval of the 
panel, which was given. It was noted for the record that the Commissioners have 
the authority to prescribe any procedure they deem appropriate in the chmtances  
of the inquiry. 

Simultaneous translation of the proceedings was provided to give the elders 
an opportunity to give information and to follow the proceedings in their own 
languages. The interpreters were later given the opportunity to review the tapes 
of their translation to ensure that the written transcript would be as complete 
and accurate as possible. 

Witnesses were called and assisted by Commission counsel. They were not 
sworn in or asked to affirm their evidence on oath. All questions were directed 
through Commission counsel, with the Commissioners resening the right to inter- 
ject at any time. When other counsel wished to raise questions, this was done by 
providing them in writing to Commission counsel, who would then direct the 
questions to the witness. Witnesses were not subject to crossexamination. 

The Commissioners did not adopt any formal rules of evidence in relation to 
the community information or documents they were prepared to consider. 



APPENDIX D 
TREATY No. 8. 

ARTICLES OF A TREATY made and concluded a t  the several dates 
mentioned therein, in the year of Our Lord one thousand eight hundred and 
ninety-nine, between Her most Gracious Majesty the.Queen of Great Britain 
and Ireland, by Her Commissioners the Honourable David Laird, of Winnipeg, 
Manitoba, Indian Commissioner for the said Province and the Northwest 
Territories; James Andrew Joseph McKenna, of Ottawa, Ontario, Esquire, and 
the Honourable James Hamilton Ross, of Reg~na, in the Northwest Territories, 
of the one part; and the Cree, Beaver, Chipewyan and other Indians, inhabitant8 
of the territory within the limits hereinafter defined and described, by their 
Chiefs and Headmen, hereunto subscribed, of the other part:- 

WHEREAS, the Indians inhabiting the territory hereinafter defined have, 
pursuant to notice given by the Honourable Superintendant General of Indian 
Affairs in the year 1898, been convened to meet a Commission representing 
Her Majesty's Government of the Dominion of Canada a t  certain places in the 
said territory in this present year 1899, to deliberate upon certain matters of 
interest to Her Most Gracious Majesty, of the one part, and the said Indiana 
of the other. 

AND WHEREAS, the said Indians have been notified and informed by Her 
Majesty's said Commission that it is Her desire to  open for settlement, im- 
migration, trade, travel, mining, lumbering, and such other purposes as to Her 



Majesty may seem meet, s tract of country bounded and described as herein- 
after mentioned, and to  obtain the consent thereto of Her' Indian subjects 
inhabiting the said tract, and to make a trcnty, and arrange with them, so that 
there may be peace and good will between them and Her Majesty's other subjects, 
and that Her Indian people may know aud be aasured of whnt allowances they 
are to count upon and receive from Her Majesty's bounty and benevolence. 

AND WHEREAS, the Indians of the said tract, duly convened in council a t  
the respective points named hereunder, and being requested by Her Majesty's 
Commissioners to  name certain Chiefs and Headmen who should be authorized 
on their behalf to  conduct auch negotiations and sign any treaty to be founded 
thereon, and to  become responsible to Her Majesty for the faithful performance 
by their respective bands of such obligations as shell be assumed by them, the 
said Indians have therefore acknowledged for that purpose the several Chiefs 
and Headmen who have subscribed hereto. 

AND WHEREAS, the said Commissioners have proceeded to  negotiate a treaty 
with the Cree, Beaver, Chipewyan and other Indians, inhabiting the district 
hereinafter defined and described, and the same has been agreed upon and con- 
cluded by the respective bands a t  the dates mentioned hereunder, the said 
Indians DO HEREBY CEDE, RELEASE, SURRENDER AND YIELD UP to the Government 
of the Dominion of Canada, for Her Majesty the Queen and Her successors for 
ever, all their rights, titles and privileges whatsoever, to the lands included 
within the following limits, that  is to say:- 

Commencing a t  the source of the main branch of the Red Deer River in 
Alberta, thence due west to the central range of the Rocky Mountains, thence 
northwesterly along the said range to the point where it  intersects the 60th 
parallel of north latitude, thence east along said parallel to the point where i t  
intersects Hay River, thence northeasterly down said river to the south shore 
of Great Slave Lake, thence along the said shore northeasterly (and including 
such rights to the islands in said lakes as the Indians mentioned in the treaty 
may possess), and thence easterly and northeasterly along the south shores of 
Christie's Bsy and McLeod's Bay to old Fort Reliance near the mouth of Lock- 
hart's River, thence southeasterly in a straight line to and including Black Lake, 
thence southwesterly up the stream from Cree Lake, thence including said lake 
sauthwesterly along the height of land between the Athabasca and Churchill 
Rivers to where it  intersects the northern boundary of Treaty Six, and along 
the said boundary easterly, northerly and southwesterly, to  the place of com- 
mencement. 

AND A L ~ O  the said Indian nghts, titles and privileges whatsoever to all 
other lands wherever situated in the Northwest Territories, British Columbia, 
or in any other portion of the Dominion of Canada. 

T o  XAVE AND TO ROLD the same to  Her Majesty the Queen and Her succes- 
aors for ever. 

And Her Majesty the Queen HEREBY AOREES with the said Indians that 
they shall have right to  pursue their usual vocations of hunting, trapping and 
&&ng throughout the tract surrendered as heretofore described, subject to  such 
regulations a s  may from time to time be made by the Government of the country, 
acting under the authority of Her Majesty, and saving and excepting such tracts 
ss may be required or taken up from time to time far settlement, mining, lumber- 
ing, trading or other purposes. 

And Her Msjesty the Queen hereby agrees and undertakes to lay aside. 
reserves for such bands as desire reserves, the same not to exceed in all one 
aquare mile for each family of five for such number of families as may elect to 
reaide on reserves, or in that proportion for larger or smaller families; and for 
such families or individual Indians as may prefer to live apart from band reserves, 



Her Majesty undertakes to  provide land in severalty to the extent of 160 acres 
to each Indian, the land to be conveyed with a proviso as to  non-alienation 
without the consent of the Governor General in Council of Canada, the selection 
of such reserves, and lauds in severalty, to be made in the manner following, 
namely, the Superintendent General of Indian Affairs shall depute and send a 
suitable person to determine and set apart such reserves and lands, d t e r  con- 
sulting with the Indians concerned as to the locality which may be found suitable 
and open for selection. 

Provided, however, that  Her Majesty reservea the right to deal with any 
settlers within the bounds of any lands reserved for any band as She may see 
fit; and also that the aforesaid reserves of land, or any interest therein, may he 
sold or otherwise disposed of by Her Majesty's Government for the use and 
benefit of the said Indians entitled thereto, with their consent firat had and 
obtained. 

I t  is further agreed between Her Majesty and Her said Indian subjects that  
such portions of the reserves and land8 above indicated as may a t  any time be 
required for public works, buildings, railways, or roads of whatsoever nature may 
be appropriated lor that purpose by Her Majesty's Government of the Dominion 
of Canada, due compensation being made to the Indians for the value of any 
improvements thereon, and sn equ~valent in land, money or other consideration 
for the ares of the reserve so appropriated. 

And wtth 3 view to show the satisfaction ol tier Majesty with the behaviaur 
and good condtrct 01 IIer Indians, and in extinguishment of all their past elalms, 
Slip hereby, through Her Commrwionrrs, agrees to make each Clticf a present 
of thlrtv-two dollars 11, cash. to each lieadman twenlv-two dollars. and to evcrv - ~ ~ ~~ ~ , ~ ~ ~~~ ~ ~~~~~~~~~~~~- ~ ~~~~ 9~ ~ 

other 1kdian of whatever see. of the families reoresented a t  the time and olaee - ,  
of payment, twelve dollars. 

FIer Majesty nlsa agrees that next year, and annually afterwards for ever, 
She will cause to be paid to the snid Indians in cash, a t  suitable places and dates, 
of which the snid Indians shall be dulv notified. to each Chief twentv-live dollars. 
each Headman, not to exceed four io  a large Band and two to s small  and; 
fifteen dollars, and to every other Indian, of whatever age, five dollars, the same, 
unless there be some exceptional reason, to be paid only to heads of families 
for those belonging thereto. 

FURTIIER, Iier Mnjcsty agrees that each Chief, after signing the treaty, 
shall rcceivo n silver medal and a suitable Rag, and next year, and every third 
yenr thereafter, csch Chief and Headman shall receive a suitable suit of clothing. 

FURTHER, IIcr Majest,y agrees to pay the salaries of such teachers to instruct 
the children of said Indians as to Her hlnjcsty's Government of Canada may 
seem advisable. 

F u n ~ r ~ e n ,  Iicr hlajesty agrees to supply eueh Chief ol a Band that selccts 
a reserve, far the use of that Band, tcu axes, five hand-saws, five augers, one 
grindstone, and thc necessary files and tvhetstones. 

FURT~IER, Her Majesty sgrces that each Band that clccts to take a reserve 
and cultivate thc sail, sl~nll, 3s soon as convrni~nt alter such reserve is set. aside 
and settled upon, 2nd the Band has significd its choice and is prepared to break 
up the soil, receive two hacs, one spade, one scythe 311d two hay forks for every 
lamily so sctt,led, and for every thrce lamilies one plough and one harrow, and 
to the Chicf, for Lhc use of his iland, two horses or n yoke of oxen, and lor each. 
Dand polntocs, l~arlcy, oats and wheat (if sor:h seed be suited to the locality of 
the reserve), to plant the land actunlly broken up, and provisions for onc month 
in the spring for several years while planting such seeds; and to every family 
one cow, and every Chief one bull, and one mowing-machine and one reaper 



his 
WEE CHEE WAY 81s x Headman, 

mark 
his 

CE~ARLES NEE S U E  TA SIS X Headman, 
mark 

for the use of his Band when it  is ready for them; for such families as prefer to 
raise stock instead of cultivating the sail, every family of five persons, two caws, 
and every Chief two bulls and two mowing-machines when ready for their use, 
and s like proportion for smaller or larger families. The aforesaid articles, 
machines and cattle to be given one for all for the encouragement of ilgriculture 
and stock raising; and far such Bands as prefer t o  continue hunting and fishing, 
as much ammunition and twine for mnking nets annually as will amount in 
value to one dollar per head of tho families so engaged in hunting and fishing. 

And the undersigned Cree, Beaver, Chipewyan and o t t e r  Indian Chiefs 
and Headmen, on their own behalf and on behalf of all the Indians whom they 
represent, DO HEREBY SOLEMNLY PROMISE and engage to strictly observe this 
Treaty, anti also to conduct and behave themselves as good and loyal subjects 
of Her Majesty the Queen. 

T N E Y  PROMISE AND ENOAOE that they will, in all respects, obey and abide 
by the law; that they will maintain peace between each other, and between 
themselves and other tribes of Indians, and between themselves and others of 
Her Majesty's subjects, whether Indians, half-breeds or whites, this year in- 
habiting and hereafter to inhabit any part of the said ceded territory; and that 
they will not molest the person or property of any inhsbitnnt of such ceded tract, 
or of any other district or country, ar'interfere with or trouble any person passing 
or travelling through the said tract or any part thereof, and that they will assist 
the officers of Her Majesty in bringing to justice and punishment any Indian 
onending against the stipulations of this Treaty or infringing the law in force 
in the country so ceded. 

I N  WITNESS WllEREOF Her Majesty's said Commissioners and the Cree 
Chief and Headmeu of Lesser Slave Lake and the adjacent territory, EIAVE 
HEREUNTO SET THEIR HANDS a t  Lesser Slave Lake on the twenty-first day of 
June, in the year herein first above written. 

his 
CAP~AIN x Headman, from Sturgeon 

mark Lake 

Signed by the parties hereto, in the 
presenco of the undersigned wit- 
nesses, the same having been first 
explained to the Indians by 
Albert Tate and Samuel Cun- 
ningham, Interpreters. 

Father A. LACOMBE, 
CEO. HOLMES, 
tE. CROUARD, O.M.I. 
W. C. WHITE, 
JAMES WALKER. 

In witness whereof the Chairman of Her Majesty's Commissioners and the 
Headman of the Indians of Peace River Landing and the adjacent territory, in 

DAVID L ~ I R D ,  Treaty Commissioner, 
J. A. J. MCKENNA, TreolyCommissioner, 
J. H. Ross, Trealy Commissioner, 

his 
KEE NOO SHAY 00 x Chief, 

mark 
his 

M o o s ~ o o s  x Headman, 
mark 

his 
FELIX CIROUX x Headman. 



behalf d himself and the Indians whom he represents, have hereunto set their 
hands a t  the said Peacc River Landing on the first day of July in the year of 
Our Lord one thousand eight hundred and ninety-nine. 

Signed by the parties hereto, in the 
presence of the undersigned wit- 
nesses, the same having been first 
explained to the Indians by 
Father A. Lacombe and John 
Boucher, interpreters. 

DAVID LAIRD, Chairman of Indian 
Treatu Commissioners. 

his 
DUNCAN x TASTAOOSTS, Heodmair of 

mark Crees 

A. LACOMBE. 
tE. G R ~ U A R D ,  O.M.I., 
CEO. HOLMES. 

K. F. ANDERSON, Sgt., N.W.M.P. 
PIERRE DESCHAMBEAULT, 
H. A. CONnou, 
T. A RRICY. 

In w l t n ~ w  whrreol t l ~ c  Chatrmnn ul Her .Majesty's Comrnjss~oners and the 
Chjef and l l e a d m ~ n  of the l l e a v ~ r  aud Headman of the Creep and other It~drans 
bf Vvrmil.un and thc adlavenc terrrtorv. ~n beltall ol themselves snd the In#l~ans 
whom they represent, h;rve hereunto Qt their hands a t  Vermilion on the eighth 
day of July, in the year of our Lord one thousand eight hundred and ninety-n~ne. 

DAVID Larno, 1 Chainnan of Indian Trealv Coma.. 

I Kuts KUIS ROIY CA POOHOO x Cree 
mark Indiana. 

Signed by the parties hereto in the 
of the undersigned wit- 

nesses, the %me having been first 
explained to the Indians by 
Father A, Lacomhe snd John 
Bourassa, Interpreters. 

A. LACOMBE, 
tE. G n o u ~ n o ,  O.M.I., Ev. d'lbora, 
M A L C O ~ M  Scorn, 
F. D. WILSON, H. B. CO., 
H. A. C o r m o ~ .  

his 
AMBROSE x TETE NOIRE, Chiel Beauer 

mark Indians. 
his 

RERROT x FOURNIER, Headman Beaver 
mark Indiana. 

his Heodmon 

A. P. CLARKE; 
CHAS. H. STUART WADE, 
K. F. ANDERSON, Sgt., N.W.M.P. 

In witness whereof the Chairman of Her Majesty's Treaty Commissioners 
and the Chief and Headman of the Chipewysn Indians of Fond du Lac (Lakc 
Athabasea) and the sdjnccnt territory, in bchalf of themselves and the Indians 
whom they represent, have hereunto set their hands a t  the said Fond du Lac 
on the twenty-fifth and twenty-seventh days of July, in the year of Our Lord 
one thousand eight hundred and ninety-nine. 



(Tllc nllmlwr nrecpti~~l: treaty hcinc l ~ r g e r  than a t  first expected, a Chief 
\!-as nlluwcrl, wltn s i f tw~l  thu tronty on tho 27th July before the same witnesses 
to  sigt~aturcs of tllr (Iom~nissinttcr and Iicadmau on the 25th.) 

Siglletl by the pnrtiev llcrcto in t.he 
p rcs r~nc  ol tho undersicacd wit- 
nrssrs, t l ~  nlrme I I Z V ~ I I ~  been first 
rs~lni~l , .d  to th r  111dinltv by 
I'ierrc Drsrhambca~~lt., lleverend 
I~atltc!. i)oucc~ul. 311d Louis Robil- 
Inrd, Intcrprctcrs. 

his 
h l ~ u n r c ~  s PICILE, Chief of Band 

mnrlr 

DAVID L A I ~ D ,  
Choirmon of Indian Trealy Corns., 

his 
LAURRNT x DZIEDDIN, Headman, 

mark 
his 

T~USSAINT x Ifeadman, 
mark 

c. ~ R K Y S . \ T ,  o . ~ I . I . ,  
Bann~sow S. Yurrwc, 
l ' ~ ~ n t < t ;  DI:S~I~.ADO~B.LULT, 
\VILLL.\LI I I B X R Y  I3tit%li~, 
I I T I I U I L S . ~  IT. C001'1,:11, 
CI: IL~I . \LN ~ I K B C ~ E D ~ ,  

Itis 
Louts r Ron~~L. \ao ,  

mark 
I<. F. I\NDBIISON, Sot., N 

. . . - . .. 
Witness, H. S. YOUNG. 

Tho Beaver Indians of Dunvegsn having met an this sixth day of July, in 
this pl.cscl,t yunr 1898, IIcr Majesty's Commissioners, the Honourable James 
1~I:amilton llr,ss and Jn~nes  Andrew Joseph hlcI<enna, Esquire, and having had 
cxplnir>ed to tInm the terms oi the Treaty unto which the Chief and Headmen 
oi thc 1tidi;ms of Lesscr Slave Lake and adjacent country set their hands on 
the twenty-first day uf June, in the year herein first above written, do join in 
the rcssiu#! rnnde i,y the said Treaty, and agree to  adhere to  the terms thereof 
i t ,  runsidcrntion of tllc undertakings made therein. 

181 witness ~rhcrrof Ncr Majesty's said Commissioners and the Headman of 
thc snirl llcnrrr indinns have hereunto set thcir hands at Dunvegan on this 
sixth dny of July, in the year herein first above wntt.Cn. 

S i g ~ ~ e d  by the pnrties thereto in the .I. H. Ross, 
1,rrsener of the ttndersicned wit- ( J .  A. J .  MCRENNA, } COrnrnissioners~ . . 
IIPESPS, after thr same ltad llecn his 
d d x P l i d  to  e I d  NlToaES I Headman, 
by the Ilevcrcnd .Joseph Lc Trcste mark 
imd Pctcr Gunn, Interprctors. 

The Chipe%\.yan Indians of Athnbascn River, Birch River, Peace River, 
Slnvc River nrld Cull River, and the Cree Indians of Gull Rivcr and Deep Lske, 
havina met a t  Fort Chipcwynn on this thirteenth day of July, in this present 
"car 1808. lIer hlaiestv's Commissioners. the Honourable Jnmes Hamilton Ross 
hlld ~ ~ l n i s  r\l,dre\k ~;,arph >Lclicr>nn, i.:quire, nud havlne. had cxpln8ned to 
them rhc terms of the ' l ' r ra t ,~  unto w h ~ h  the Clliei and Headme81 01 the Indians 
oi l.p>,er 5 l ~ \ c  1.a-e a d  ndjnecnt eoulttry set their hands on the twertty-Grjt 



day of June, in the ycnr herein first above written, do join in the cession made 
by the said Treaty, and agree to adhere to the terms thereof in eonviderntiarl of 
the undertakings made therein. 

In  witness wlicreof IIer hlnjcsty's said Commissiu~~crs and the Clliefs and 
IIeadmcn of the said Chipewynti nud Crcr 111dians have Ilcreut~to set their hands 
at Port Chipewyan on this tllirteentll day of Jnly, i l l  the year herein first above 
,vrit.ten. 

Signed by the partics thereto in the 
presence of the undersigned wit- 
nesses after the same had been 
read and explsincd to  the Indians 
by Peter hlcreredi, Cl~ipcwynn 
Interpreter, and Geargc Drevor, 
Cree Interprctcr. 

A. E. SXYDER, Insp. ,  N.II'.I~I.P., 
P. MERCREDI, 
CEO. DREVEH, 
L. M. LE DOUSSAL, 
A. DE CIIADCUOULI. O.M.I. 

J .  H. Ross, 
J .  A. J. M C I ~ E A N A ,  } ';$missioners, 

his 
ALEX. x LAYLOLETTE, Chipewyan Chief, 

mark 

JULIEN x RATFIT, 
mark 
his Clripeuryo,~ 

SEW. x IIEEZELL, I f ~ o d m e n ,  
mark 

Itis 
JUSTIN I A ~ A ~ T L N ,  CTEC C h i ~ j ,  

mark 

C O L ~ N  FRASER, I mnrk i Cree I femfaten.  
F. J .  FITZGI~RALD, his 
B. F. COOPER, r~lor tns  x G l o n o ~ ,  
II. W. MCLAREN, [ . mark 1 

Thc Chipervynn Indis~ls  of Slavc River and the ronntrp t~hcrmhoufa having 
met nt Smith's Landing on this soventernth day of July, ill this prrscl~t ycnr 
1899, Her Mnjcsty's Commissioners, the I~onournl~lc Jnmcs IInmillon R c ~ l  and 
Jamcs A~ldrea  Joseph McI<cnnn, Esquirc, and llt~ving had ~xpI:tiocd to  tllcm 
the terms of tho Treaty unto wllich the Cllicf and llracltner~ of tlkc Indinlls of 
Lcsser Slaw I.nkc and adjacent country, set thcir hands on l l ~ c  tn.c~~ly-fi~.at day 
of June, in the ycnr hcrcin first above written, do jclin in tlrc ccssi,,~r mntlr by 
the said T~.eaty, ant1 ngrcc to ndhcrc to tlrc terms thrl.rol in euusi~lct.ntiu~~ of the 
undertakings mado t h c r c i ~ ~ .  

In  u.itness whereof Iler Majesty's said Commissionc~.~ and thc Chicf and 
Headmen of the said Cl~ipe\vyan Indinus have I~crcttnto set thcir hands a t  
Smith's I.onding, on this scrcntcentli day of July, in t l~ r  yc,ar herrill first. :tllo\.c 
written. 

Signed by the parties thcrclo in thc ( 
prcscncc of tlbc undcrsipncd !\,it- 
nesses after the smnc lrnd bct:~, 
~.cnd and cxplnined to  tho Indinns 
bv Juhn l'rindlc. I18tcroreler. 

I mnrli 



The Chipewyan and Cree Indians of Fort McMurray and the  countrythere- 
abouts, having met a t  Fort McMurray, on this fourth day of August, In thts 
present year 1899, Her Majesty's Commissioner, James Andrew Joseph McKenna, 
Esquire, and having had explained to  them the terms of the  Treaty unto which 
the Chief and Headmen of the  Indians of Lesser Slsve Lake and adjacent country 
set their hands on the twenty-first day of June, in the year herein first above 
written, do  join in the cession made hy the said Treaty and agree to adhere t o  
the terms thereof in eonsidcration of the undertakings made therein. 

In  wttncw wlrcreuf Her h1a)c~ry'a sard Commrssionrr and the Headmen of 
tlw s a d  Chlpcwynn and Cree lvtd~ans have hereunto set their hands a t  Fort 
hlchlurray, 018 t h ~ s  fo t~r th  day of .\ugust, in the year heretn first above written 

Signed by tllc pnrtics thereto in the 
prescnre of the undersigned wit- 
nesses after tho samc had been 
read and explained to  the  Indians 
hy the Rev. Fnthcr Lacombe and 
T. A t .  Clarkc, Intcrprctcrs 

J .  A. J .  MCKENNA, Trealy Commia- 
his [sioner, 

ADAM x BoucHEn, Chipewyan Head- 
mark [man, 

his 
SEAPOTAKINUM x CREE, Cree Headman, 

I mark 

The Indians of Wnpisrnw and the country thereabouts having met a t  
Wapiscow Lake on this fourteenth day of August, in this present year 1899, 
Her Majesty's Commissioner, the Honourable James Hamilton Ross, and having 
had explained to them tho terms of the Treaty unto which the  Chief and Head- 
men of the Indians of 1.esser Slavc Lake and adjacent country set therr hands 
on the twenty-first day of .June in the year herein first above written, do join 
in ihc ccss~ut~ 1113de by the snid Tcel~ty iiud agree to adhere to  the terms thereof 
in eonsideratio,, of the undert3ktngs made therein 

In witness wherrof Iler hlajesty's raid Commissioner and the Chief and 
tiea<lmt:r~ of the lndlal l~  ljave l~ereunto set their hands ac Wap~scow Lakr, on 
this fourlpcnth day uf Augusl, i l l  the year herein first above writtert. 

Signed by the parties thereto in the 
presence uf the undersi~ned wit- 
lncsses after the same had been 
read and rxplnined to  the Indians 
by Alexander Kennedy. 

IT: A. C o ~ n a r ,  ' 
(Signature in Cree character) 
JOHN MCLEOD, 
M. R JOHNSTON. 

J .  H. Ross, Trealy Commissioner, 
his 

JOSEPH x KAPUSEKONE\V, Chiej, 
mark 

his 
JOSEPH x ANSEY, Headman, 

mark 
his 

WAPOOSE x Headman, 
mark 
his 

MICHAEL x ANBEY, Headman, 
mark 

his 
LOUISA x BEAVER, Headman, 

mark 



APPENDIX E 
TREATY No. 10. 

Articles of a treaty made and concluded a t  the several dates mentioned t h e r e  
in, in the year of our Lord one thousand nine hundred and six between His Most 
Gracious Majesty the Icing of Great Britainand Ireland by His commissioner, 
James Andrew Joseph McKenna, of the city of Winnipeg, in the province of 
Manitoba, Esquire, of the one part, and the Chipewyan, Cree and other Indian 
inhabitants of the territory within the limits hereinafter defined and des+bed.by 
their chiefs and headmen hereunto subscribed of the other part. 

Whereas the Indians inhabiting the territory hereinafter defined have, pur- 
suant to notice given by His Majesty's said commissioner in the year 1906, been 
convened to meet Hi. Majesty's said commissioner representing His Majesty's 
government of the Dominion of Canada a t  certain places in the said territory in 
this present year 1906 to deliberate upon certain matters of interest to His Most 
Gracious Majesty on the one part and the said Indians of the other. 

And whereas the said Indians have been notified and informed by His 
Majesty's ssid commissioner that it  is His Majesty's desire to  open for settlement, 
immigration, trade, t rawl,  mining, lumbering and such other purposes as to His 
Majesty may seem meet, a tract of country bounded and described as hereinafter 
mentioned and to obtain the consent thereto of his Indian subjects inhabiting the 
said tract and to make a treaty and arrange with them so tha t  there may be peace 
and good will between them and His Majesty's other subjects, and that His 
Indian people may know and be assured of what allowances they are to count 
upon and receive from His Majesty's bounty and benevolence. 

And whereas the Indians of the ssid tract, duly convened in council a t  the 
respective points named hereunder and being requested by His Majesty's said 
commissioner to name certain chiefs and headmen who should l,e authorized on 
their behalf to conduct such negotiations and sign any treaty to he founded there- 
on and to become responsible to His Majesty for the irrithful performance by 
their respective bands of such obligations as shall be assumed by them, the said 
Indians have therefore acknowledged for that purpose the several chiefs and head- 
men who have subscribed hereto. 

And whereas the said commissioner hns procccdecl to negotiate a treaty with 
the Chipewyan, Cree and other Indians inhabiting the said territory hereinafter 
defined and described and the same has been agrcod upon and concluded by the 
respective bands a t  the dates mentioned hereunder; 

Now therefore the said Indians do herehy eeda, release, surrender and yield 
up to the government of the Dominion of Canada for His Majesty the King and 
His successors for ever all their rights, titles and privileges whatsoever to the 
lands included, within the following limits, thnt is to say:- 

All that territory situated partly in the province of Saskatchewan and partly 
in the province d Alberta, and lying to the east of Treaty Eight and to the north 
of Treaties Five, Six and the addition to Treaty Six, containing approximately an 
area of eighty-five thousand eight hundred (85,800) square miles and which may 
be described as follows:- 

Commencing a t  the paint where the northern boundary of Treaty Five inter- 
sects the eastern boundary of the province of Saskatchewan; thence northerly 
along the said eastern boundary four hundred and ten milea, more or less, to the 
sixtieth parallel of latitude and northern boundary of the said province of Sas- 
katchewan; thence west along the said parallel one hundred and thirty miles, 
more or less, to the eastern boundary of Treaty Eight; thence southerly and 



westerly following the said eastern boundary of Treaty Eight to its intersection 
with the northern boundary of Treaty Six; thence easterly along the said northern 
boundary of Treaty Six to  its intersection with the western boundary of the ad- 
dition to Treaty Six; thence northerly along the said western boundary to the 
northern boundary of the said addition; thence easterly along the said northern 
boundary to the eastern boundary of the said addibion; thence southerly along the 
said eastern boundary to  its intersection with the northern boundary of Treaty 
Six; thence easterly along the said northern boundary and the northern boundary 
of Treaty Five td  the paint of commencement. 

And also all their rights, titlea and privileges whatsoever a s  Indians to all 
and any other lands wherever situated in the provinces of Saskatchewan and 
Alberta and the Northwest Territories or any other portion of the Dominion of 
Canada. 

To have and to hold the same to  His Majesty the King and His successors for 
ever. 

And His Majesty the King hereby agrees with the said Indians that they 
shall have the right to pursue their usual vocations of hunting, trapping and fish- 
ing throughout the territory surrendered as heretofore described, subject to  such 
regulations as may from time to  time be made by the government of the country 
acting under the authority of His Majesty and saving and excepting such tracte 
as may be required or ai may be taken up from tlme to time for settlement, 
mining, luxnbermg, tradrrrg or other purposes. 

And His Maiertv the Kme hereby aerees and undertakes to set aside reserves 
of land for such banhs as des6e the Ge, such reserves not to exceed in all one 
square mile for each family of five for such number of families as may elect to 
reside upon reserves or in that proportion for larger or smaller families; and for 
such Indian families or individual Indians as prefer to live apart from band 
reserves His Majesty undertakes to provide land in severalty to the extent of one 
hundred and sixty (160) acres for each Indian, the land not to  be alienable by the 
Indisn ior whom it is set aside in severalty without the consent of the Governor 
General in Council of Canada, the selection of such reserves and land in severalty 
to be made in the manner following, namely, the Superintendent General of 
Indian Affairs shall depute and send a suitable person to determine and set apart 
such reserves and lands, after consulting with the Indians concerned as to the 
locality which may be iaund suitable and open for selection. 

Provided, however, that His Majesty reserves the right to deal with any 
settlers within the bounds of any lands reserved far any band or hands as He may 
seo fit; and also that tho sforesaid reserves of land, or any interest therein, may be 
sold or otherwise disposed of by His Majesty's government of Canada for the use 
and benefit of the Indians entitled thereto, with their consent first had and 
obtained. 

I t  is further agreed between His Majesty and His said Indian subjects that 
such portions of the reserves and lands above mentioned as may a t  any time be 
required for public works, buildings, railways or roads oi whatsoever nature may 
be appropriated for such purposes by His Majesty's government of Canada due 
compensation being made to the Indians for the value of any improvements 
thereon, and an equivalent in land, money or other consideration for the area so 
appropriated. 

And with a view to showing the satisfaction of His Majesty with the behav- 
iour and goad conduct of His Indians and in extinguishment of all their past 
claims, He hereby through His commissioner agrees to make each chief a present 
of thirty-t,wo (32) dollars in cash, to each headman twenty-two (22) dollars and 
to every other Indian of whatever age of the families represented a t  the time and 
place of payment twelve (12) dollars. 



His Majesty also agrees that next year and annually thereafter for ever He 
will cause to be paid to the Indians in cash, a t  suitable places and dates of which 
the said Indians shall be duly notified, to each chief twenty-five (25) dollars, each 
headman fifteen (15) dollars and to every other Indian of whatever age five (5) 
dollars. 

Further His Majesty agrees that each chief, after signing the treaty, shall 
receive a silver medal and a suitable flag, and next year and every third year 
thereafter each chief shall receive a suitable suit of clothing, and that  after signing 
the treaty each headman shall receive a bronze medal and next year and every 
third year thereafter a suitable suit of clothing. 

Further Hts Majesty agrees to make such pruv~aionss may from time to time 
bc deemed ad\.tsable for the education of the 1nd;all rhrldren. 

Further His llajesty agrees to furnish such assisranre ar may be found necer- 
sary or a d v ~ ~ a b l e  tu nid and assist the Indians in agric~~lture or stock-rasing or 
otlbcr work and to make .wch a d~str~butron or twine and ammur~ttion to them 
annually as is usually made to Indians similarly situated. 

And the undersigned Chipewyan, Cree and other Indian chiefs and h&dmen 
on their own behalf and on behalf of all the Indians whom they represenl do 
hereby solemnly promise and engage to strictly observe this treaty in all and 
every respect and to  behave and conduct themselves as good and loyal subjects of 
His Majesty the King. 

They promise and engage that they will in all respects obey and abide by the 
law; that they will maintain peace between each other and between their tribes 
and other tribes of Indians and between themselves and other of His Majesty's 
subjects whether whites, Indians, half-breeds or others now inhabiting or who may 
hereafter inhahit any part of the territory hereby ceded and herein described, and 
that they will not molest the person or trespassupon the property or interfere with 
the rights of any inhabitant of such ceded tract or of any other district or country 
or interfere with or trouble any person passing or travelling through the said tract 
or any part thereof and that they will assist the officers of His Majesty in bringing 
to justice and punishment any Indian offending against the stipulations of this 
treaty or infringing the law in farce in the country so ceded. 

In witness whereof His Majesty's said commissioner and the chiefs and head- 
men have hereunto set their hands a t  Isle b. la Crosse this twenty-eighth day of 
August in the year herein first above written. 

Signed by the parties hereto in the pre- ) J .  A. J. McKENNA, 
sence of the undersigned witnesses the 
same having first been explained to  the 
Indians by Magloire Maurice, inter- 
preter. 

J .  V. BEGIN, 
Supt., R.N.W.M. Police. 

I. RAPET, otre. O.M.I., 

Commissioner. 
his 

WILLIAM X APISIS, 
mark 

Chief of the English Riuer Band. 
his 

JOSEPH X GUN. 
mark 

Headman. 
his 

JEAN BAPTISTE X ESTRAL- 
SHENEN, mark 

Headman. 
his 

RAPHAEL X BEDSHIDEKKGE, 

Chtef of Clear Lokc Band. 



Signed by the Chief and Headman of 
the Canoe Lake band, this 19th day of 
September, A.D. 1906. The treaty 
having been read over and explained 
by Archie Park, interpreter, in the 
~resence of the undersigned witnesses. 

his 
JOHN X IRON, 

mark 
Chief of Canoe Lake Band. 

his 
BAPTISTE X IRON. - 

J. V. BEOIN, 
Supt., R.N.W.M.P., 

L. COCHIN, ptre, O.M.I., 
J. E. TESTON, ptre, O.M.I., 
F. E. SHERWOOD, 

Const., R.N.W.M. Police, 
his 

ARCHIE x PARK. Internreter. 

11, wltnero whereof lfis .\lajesty's said commissioner and the chiefs and head- 
men have hereunto 9.1 t h c ~ r  hand3 at Lac du Brochet this 22nd day of August in 
lhe year first above wrtrten. 

mark 
Headman, Canoe Lake Band. 

his 
JEROME X COUILLONEUR, 

mark 
Headman, Canoe Lake Band. 

mark 
C H A R L E ~  MAIR, 

Articles of a treaty made and concluded a t  the several dates mentioned 
therein, in the year of our Lord one thousand nine hundred and seven, between 
His Most Gracious Majesty the King of Great Britain and Ireland by His Com- 
missioner Thomas Alexander Borthwick, of Mistawasis, in the province of Sas- 
katchewan, Esquire, of the one part, and the Cbipewyan, Cree and other Indian 
inhabitants of the territory within the limits hereinafter defined and described by 
their chiefs and headmen hereunto subscribed of the other part. 

1 * 
In  witness whereof His Majesty's said commissioner and the chiefs and head- 

men have hereunto set their hands a t  Lac du Brochet this 19th day of August, in 
the year first above written. 

Signed by the parties hereto in the pre- 
sence of the undersigned witnesses the 
same having first been explained t o  the 
Indians by A. Turquetil. 

CHARLES LA VIOLETPE, 
Interpreler. 

W. J. McLEAN, Wilness. 
A. W.  BELL^ Witness. 
THOMAS BORTHWICK, 

Cornmisstoner, Treaty No. 10. 

I mark ' 

Headman ol Hatchet Lake Bond. 

THOS. BORTHWICK, 

his 
PETIT X CASIMIR, 

mark 
Chief of Barren Land Band. 

his 
JEAN X BAPTISTE, 

mark 
Headman of Barrm Land Band. 

his 
ANDRE X ANTSANEN, 

mark 
Indian of Barren Land Band. 

Signed by the parties hereto in the pre- 
sence of the undersigned witnesses the 
same having first been explained t o  the 
Indians by E. S. Turquetil, inter- 
preter. 

Witness A. W. BELL, 
" W. J. MCLEAN. 

his 
THOMAS X BENAOUNI, 

mark 
Chief of Hatchet Lake Band. 

Witness A. W. BELL, 
his 

P I E R R E  X AZE. 




