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Part I of this paper, which appeared in volume 31, no. 1 of the Queen's Law Journal
described the nature and legal basis of aboriginal land claims in Ontario, historic barriers
to their resolution, and the present status of claims in the province. In Part II, the author
outlines the development and operation of the aboriginal land claims processes at the
federal and provincial level and their inadequacy in reaching timely and cost effective
solutions. He discusses past efforts to remedy the system' failings, and suggests that a number
of systemic disincentives may be at the core of the government's resistance to change.
Alternative approaches that offer practical solutions for improving the claims resolution
process are identified. The author argues that an effective land claims process should satisfy
five criteria: (i) it should be timely, (ii) it should be fair and should be seen to be fair by all
parties, (iii) it should be designed to strengthen the relationship of the parties, (iv) the
division of constitutional responsibilities should not delay settlements or valid claims
against the Crown, and {v} claims processes should address the interests of the public. While
reforms to the aboriginal claims process will require substantial investment, the author
concludes that continued deferral of the adjudication of claims will also have high costs in
both financial and human terms.
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Introduction
Part I of this paper reviewed the nature of aboriginal land rights in
Ontario, the law applicable to such rights, historic barriers to their
recognition and the current status of the land claims filed in Ontario. This
part of the paper reviews the adequacy of existing processes established by
the federal and provincial governments for resolving such claims.
A review of the recent record of current federal and provincial land
claims policies in Ontario suggests that, although there have been some
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notable successes in individual cases, the policies have not met their
stated goals of resolving outstanding claims in a timely and cost-effective
manner. Reflecting this, in recent years there has been a steady rise in
the overall number of unresolved land claims within the federal and
Ontario claims processes.
Technical solutions have been presented over the past 25 years, and in
reviewing past analyses of the claims processes, this paper will show that
critiques by neutral parties have been remarkably similar in their
diagnoses. Yet the land claims processes used in Ontario have changed
very little over that period.
This paper highlights alternative approaches that offer practical ways
of improving the current situation. Some of these alternatives build on
past critiques, others on practices used with success in Ontario and
elsewhere. In considering these alternatives, an interested observer
might question why Ontario has not already moved to address the
challenges and change its land claim practices. This paper suggests that a
key part of the answer may be that there are important systemic
disincentives that discourage governments from dealing with the
outstanding issues more quickly and efficiently.

III. The Current Federal Land Claims Process
A. Constitutional Jurisdiction and the Fiduciary Duty

We saw in Part I of this paper that the establishment in 1867 of a
federal system of government in Canada has created challenges for First
Nations with claims against the Crown.! Since then, there have been
two levels of government in Ontario that could potentially interfere
with First Nation lands or their treaty and aboriginal rights. Indeed,
First Nations allege that on some occasions both levels of government
played a role in the wrongful taking of First Nation lands. One
1. St. Catherine's Milling & Lumber Co. v. The Queen (1888), 14 App. Cas. 46 (P.c.), aff'g

Regina v. The St. Catharine's Milling and Lumber Company (1886), 13 S.C.R. 577 [St.
Catharine's Milling]. See the discussion of St. Catharine's Milling in Michael Coyle,
"Addressing Aboriginal Land Rights in Ontario: An Analysis of Past Policies and
Options for the Future - Part In (2005) 31 Queen's L.J. 75 at 90-92.
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challenge, even if it is clear that the' "Crown" is liable for some past
wrong, is how to determine which government should be held liable for
the wrong today. If both governments were involved in the
wrongdoing, the challenge becomes how to decide the share of the
liability that each government should bear. These are issues of the legal
responsibility of each government, and they must be addressed in the
context of the facts and law relevant to each particular claim.
A second source of difficulty created by the division of powers is that,
in many cases, neither level of government has the legal authority today
to fully redress a land or treaty claim on its own. For example, if federal
wrongdoing in the past led to a First Nation not receiving all of the land
it was promised by treaty, the federal government can offer monetary
compensation. But often the First Nation wishes to have its land base
restored and the federal government generally does not have Crown
lands in Ontario that could be used in a settlement. To take another
example, if Ontario received First Nation lands to which it was not
entitled, even if it still has most of the lands, it cannot now restore them
to reserve status without the assistance of the federal government. These
are issues of the current abilities of each government to correct the
wrong. Often, for both practical and constitutional reasons, the
participation of both levels of government is required to settle a claim.
First, I will consider the legal responsibility of the federal government for
the events that gave rise to land and treaty claims, and then its legal capacity
to provide adequate methods for resolving those claims today.
(i) Canada's Legal Responsibility for Claims
The federal government's potential legal liability in the vast majority
of historical land claims stems, indirectly, from the fact that since 1867 it
has had exclusive legislative authority over "Indians, and Lands reserved
for the Indians."2 Pursuant to that jurisdiction, the federal government
enacted the surrender requirements set out in the Indian Act,} and
federal employees were always directly involved in surrenders of reserve
2. This results from $, 91(24) of the Constitution Act, 1867 (U.K.), 30 & 31 Viet., e. 3,
reprinted in R.S.C. 1985, App. II, No.5 [Constitution Act, 1867).
3. Indian Act, R.S.C. 1985, e. 1-5.
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land. In such cases, as we have seen in Part I of this paper, the courts
have been prepared to find that the federal government owed a fiduciary
duty to protect the First Nation's interests in connection with the
surrender. The Indian Act also provided for federal administration of
First Nation moneys. Accordingly, claims alleging that First Nation
moneys were misused are most likely to target the federal government.
The federal government's obligation to protect the current harvesting
rights of aboriginal peoples is generally the same as Ontario's. Both
governments have a legal responsibility to ensure that their actions do not
interfere with treaty or aboriginal rights, unless their actions are justified
by a valid objective and are consistent with the honour of the Crown.
(ii) Canada's Capacity to Resolve Claims
With regard to Canada's current capacity to provide for the just
settlement of Aboriginal claims, Canada has the ability, pursuant to
section 91(24) of the Constitution Act, 1867, to enact laws that create
mechanisms for the resolution of First Nation claims. The federal
government has used this power recently to create a federal land claims
tribunal, as discussed below. Finally, the federal government has the
capacity to use its financial resources to transfer moneys in settlement of
its liabilities. As we have seen, this in itself may not be sufficient to
address the concerns of a First Nation that has seen its land base
depleted and seeks Crown lands to add to its reserve.
B. Current Federal Claims Policies

(i) The Specific Claims Policy
Federal land claims policies are relevant to the Ontario government
for two reasons. First, federal claims policies affect First Nations'
grievances in the province. Second, they affect the province's efforts to
resolve claims, because the province is often a participant with the
federal government at the negotiation table. Canada's policies, which
bind the federal negotiator, will either help or hinder all of the parties in
their joint efforts to reach a settlement.
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Canada reviews claims that it has mismanaged First Nations lands or assets,
or that it has breached a treaty promise, through its "Specific Claims Policy."
Dating back in its basic principles to 1973, when Canada first created a special
office to address land claims, the policy provides for Canada to negotiate
claims where it accepts that Canada has an outstanding "lawful obligation" to
a First Nation. The Specific Claims process requires a First Nation to file
with the Department of Indian and Northern Affairs a clear statement of the
allegations of Canada's unlawful action, together with all of the historical
documents relied on in suppon of the claim. Canada reviews these
documents for their accuracy and completeness in describing the events in
question. The Depanment of Justice then analyzes the documentation to
determine whether Canada owes a "lawful obligation" as defined in the
policy.4 If the Depanment of Justice fmds that the claim has substance,
Canada will negotiate with the First Nation in an effon to agree on
compensation. The compensation criteria Canada uses are set out in detail in
the policy. Finally, a separate unit within the Depanment of Indian Affairs
determines the amount of loan funding that the First Nation will receive to
suppon its panicipation in the negotiations. If the claim is settled, the amount
of the loan will typically be added to the settlement amount. If the
negotiations fail, the First Nation's debt will remain outstanding.
Generally, claim settlements to a maximum of $7 million can be
approved by the Minister of Indian Affairs. Higher settlements require
the approval of central agencies, including the Depanment of Finance,
Treasury Board and the Privy Council Office, bringing more
accountability to the proposed settlement. Relatively small claims Oess
than $500,000) are dealt with through a "fast-track" process.
If Canada rejects a specific claim on the basis that Canada believes it
has no outstanding obligation, the First Nation can either sue Canada or
request that an independent body, the Indian Specific Claims
Commission (ISCC), hold an inquiry into the claim. The ISCC has the
power to recommend negotiations to Canada if it concludes, after an
inquiry, that the claim is valid. 5 It also has the power to act as a
4. Canada does not rely on technical defences, such as statutes of limitation, in determining
whether to negotiate. However, Canada will rely on such defences in coun, if the negotiations fail.
S. The ISCC also has the power to make recommendations on compensation criteria if
Canada has accepted the claim but the First Nation and Canada cannot agree on the basic

M. Coyle

801

mediator during negotiations if both parties consent. To date, the ISCC
has completed nine inquiries on Ontario claims: five have since been
accepted for negotiation or settled. 6 The ISCC has acted as mediator
between Canada and a First Nation on five Ontario claims. 7
Canada has made a number of adjustments to the Specific Claims
Policy over the past fifteen years. After the Oka Crisis of 1990, Canada
received a number of critiques of the policy which led to the creation of
the ISCC in 1991 as an "interim" body to make recommendations on
claims in accordance with the policy's guidelines. Canada also began to
accept pre-Confederation land claims that had formerly been barred by
the policy. Finally, although Canada declined to make other changes to
the policy, it has steadily increased its annual budget for Specific Claim
settlements. s However, although a significant number of land claims
have been resolved,9 the overall proportion of unresolved claims is now
higher than it was in 1982 or 1991. 10 In fact, the backlog of unresolved

criteria by which compensation should be decided. The ISCC was created under the federal
Inquiries Act, R.S.C. 1985, c. 1-11. For more information on the mandate and track record of

the ISCC, see Indian Claims Commission, online: < http://www.indianclaims.ca >.
6. Indian Claims Commission, "Status of Current Claims in Ontario as of June 2005,"
online: < http://www.indianclaims.ca/english/claimsmap/ on.html > .
7. Indian Claims Commission, "Status of Current Claims in Mediation in Ontario,"
online: < http://www.indianclaims.ca/english/claimsmap/ on_ med.html > .
8. The national budget for settlements of specific claims was recently increased to $100
million per year: Sheila Parry, Director of Negotiations, Specific Claims Branch, Department
of Indian Affairs and Northern Development (December 2004) [unpublished
communication]. At the time of the events at Oka, the annual budget for claims settlements
across the country was $15 million.
9. In the ten years up to and including 2004, the federal government participated in 23 SpeciEc
Claim settlements in Ontario, involving a cumulative federal contribution of about $141.5 million.
10. This proportion of unresolved claims to the total received since 1970, as of September
30, 2005, was slightly more than 66 percent. (This figure for "resolved claims" includes those
that were rejected by the federal government and those whose files were closed without
settlement. If one considers as "resolved" only those claims for which settlements were
reached, the proportion of unresolved claims nationally is 76.8 percent): Indian and
Northern Affairs Canada, ·"National Mini Summary: Specific Claims Branch," online:
< http://www.ainc-inac.gc.calps/clm!nms_e.pdf>["NationaiMiniSummary"].In
Ontario, the proportion of unresolved claims filed since 1970 against the federal government
is worse: about 75 percent by the first measure, 88 percent by the second measure). See
Indian and Northern Affairs Canada, "National Mini Summary by Province: Specific
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land claims against Canada has increased steadily SInce the Specific
Claims Policy was created. 1l
(ii) Other Federal Claims Policies
There are two other federal claims policies that are relevant in
Ontario. The first is the "Comprehensive Claims Policy," established in
1981, which calls for the federal government to negotiate claims of
aboriginal title. This policy applies to First Nations that have not
entered into a treaty in relation to their traditional lands. Negotiations
under this policy are intended to provide certainty of title and to create
economic opportunities for the First Nations involved. Because of the
prevalence of existing land treaties in Ontario, to date, Canada has
begun negotiations on only one Ontario land claim under the
Comprehensive Claims Policy. 12
The third federal claims process which has been used in Ontario
involves the negotiation of "Special Claims." Special Claims are claims
for which Canada would not recognize an outstanding legal obligation
under the other two policies, but for which Canada believes there are
compelling reasons to address the grievance. Special Claims negotiations
are not guided by a formal written policy,13 and negotiation mandates
are established on a case-by-case basis. The research and review process
for Special Claims is similar to that for Specific Claims. There is
currently one land claim in Ontario being negotiated under this process:
the Camp Ipperwash claim.

Claims Branch: online: <http://www.ainc-inac.gc.ca/ps/clm/nms_e.pdf> ["Mini
Summary by Province"]. According to the Auditor General, in 1982 the proportion of
unresolved claims was stated to be 61 percent and in 1990 it was 57 percent: See Department
of Indian Affairs and Northern Development, "1991 Report of the Auditor General of
Canada," online: Office of the Auditor General of Canada < http://www.oag-bvg.gc.cal
domino/ reportS.nsflhtmV9114ce.html > 55. 14.71 [Auditor General].
11. As of September 30, 2005 there were 886 "specific claims" outstanding against the
federal government: "National Mini Summary", ibid.
12. This is the claim of the Algonquins of Golden Lake, a claim in which the province is
also at the negotiation table.
13. Helen Lynn, Director, Special Claims Directorate, Department of Indian Affairs and
Northern Development (M:arch 2006) [unpublished communication].
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Canada has no process applicable in Ontario for the negotiation or
determination of First Nation harvesting rights under treaties and
section 35 of the Constitution. 14

C Recent Federal Legislative Initiatives
Canada has been negotiating with First Nation leaders since 1992 in an
effort to address concerns that the Specific Claims process is too slow and
that it places Canada in a conflict of interestY By the end of 1998, a Joint
Task force of federal and First Nation representatives had agreed on
recommendations that a permanent independent body should be created
to resolve impasses in claims negotiations. In November 2003, Parliament
responded by enacting the Specific Claims Resolution Act. 16 However,
when the SCRA was considered by Parliament, its provisions came under
intense opposition from prominent First Nation groups, including the
Assembly of First Nations and Six Nations of the Grand River. More than
two years later the law has not yet been proclaimed into force, apparently
to allow the federal government to consult further with First Nations and
to consider their objections to the law.
The SCRA is a statute of considerable complexity - its definition of an
eligible "claim" is more than 75 lines 10ngY With that caveat, the basic
operation of the SCRA can be summarized as follows. The SCRA
authorizes the federal cabinet to appoint the members of a new claims
commission and a new claims tribunal. IS The commission would be
mandated to encourage the use of alternative dispute resolution in Specific
Claims involving First Nations who wish to participate. If the parties are
unable to reach agreement, and the First Nation waives any right to
14. By contrast, the federal government has an Aboriginal Fishing Strategy" that
applies to Canada's coastal waters. This strategy, developed in 1992 as a response to R. v.
Sparrow, [1990] 1 S.C.R. 1075, aims at implementing aboriginal fishing rights and
enhancing economic opportunities for aboriginal groups fishing in coastal waters. For
more information, see Fisheries and Oceans Canada, "Aboriginal Fisheries Strategy,"
online: < http://www.dfo·mpo.gc.ca/communiclfish_man/afs_e.htm >.
15. As noted above, under the policy, Canada acts as judge and defendant on the claims against it.
16. Specific Claims Resolution Act, S.c. 2003, c. 23 [not in force] [SCRA].
17. Ibid., s. 26.
18. Ibid., ss. 20,41.
U

804

(2006) 31 Queen's L.J.

compensation over $10 million, the commission could send the claim to a
newly-created tribunal, appointed by the federal cabinet. 19 After a public
hearing where witnesses would be cross-examined under oath, the tribunal
would have the power to determine if the claim is "valid" within the
definition set out in the SCRA.20
If the tribunal decides the claim is not valid, the Crown would be
released from liability.21 If the tribunal decides the claim is valid, the
parties would return to compensation discussions coordinated by the
commission. 22 If those discussions were unproductive, then in certain
claims the commission could refer the matter to the tribunal for a
binding decision on compensation. The tribunal would not be
authorized to hear compensation claims in which the First Nation seeks
more than $10 million in compensation, nor could it hear claims in
which the First Nation seeks land as part of its settlement. 23 The
tribunal would not be authorized to make any decisions about the
subject matter of a valid claim other than to make a final cash award.
Once a cash award is made, the SCRA would extinguish all rights and
interests of the First Nation in the land subject to the claim. 24 Finally,
the total permissible cash awards made in a year would be limited by an
annual maximum amount published from time to time by the federal
government. 25 The maximum proposed at the time the bill was debated
was $50 million.
The future of the SCRA is unclear. First Nation leaders have objected
to a number of its elements. These include the fact that:

(1) the federal government alone chooses the commission and tribunal,
with no provision for First Nation consultation or appointment powers;

19. Ibid., 55. 32(1)(c), 26.
20. The definition of "claim" is similar to the one used in the current Specific Claims
Policy: ibid., 5S. 26(1), 53-55.
21. Ibid., s. 72.
22. Ibid., s. 33.
23. Ibid., s. 35(1).
24. Ibid., s. 72.
25. Ibid., s. 35(1)(e).

M. Coyle

805

(2) the Act allows no claims for violation of aboriginal rights, treaty
harvesting rights or aboriginal title;
(3) the Minister is subject to' no restrictions in the length of time he or
she takes to decide whether to negotiate a claim; indeed, he or she is not
required to reach a decision about whether to negotiate the claim;
(4) claims of significant value (over $10 million) are excluded from
using the tribunal;
(5) First Nations who seek land as part of a settlement are not
permitted access to the tribunal once their claim has been accepted for
negotiation; and
(6) the tribunal will be subject to an annual limit prescribed by the federal
government that will restrict the number of claims it can decide in a year.
It is also unclear how many provinces would decide to participate in
the new process, given that these would be federal agencies applying
federal claims criteria. Under the SCRA, provincial participation in its
claims resolution processes is optional.
Because of its financial restrictions, and its exclusion of First Nations who
have concerns about their land base,26 it is questionable whether the
tribunal created by the SCRA would be authorized to assist in the majority
of existing land claims in OntarioY On the other hand, the general
thinking behind the SCRA reflects a consensus that has now emerged in
two important areas. First, the federal government has acknowledged First
Nation concerns that the current Specific Claims Policy needs to be
improved drarnatically.2s Second, there is a consensus among First Nations
in Canada - one that seems to be shared by the federal government - that
the appropriate process for Specific Claims involves assisted negotiation,
with resort to an independent tribunal to resolve impasses that may arise.

26. As opposed to financial compensation.
27. Of the 14 land claim settlements reached at the Indian Commission of Ontario between
1990 and 2000, only twO would have satisfied the criteria for tribunal involvement.
28. This is acknowledged by Canada's "Backgrounder" to the SCRA, which notes that the
current policy is "not sustainable." See Indian and Northern Affairs Canada, "Backgrounder:
Canadian Centre for the Independent Resolution of First Nations Specific Claims," online: Indian
and Northern Affairs Canada < http://www.ainc-inac.gc.calnr/prs/s-d1003/02433bk_e.html> .
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IV. The Current Ontario Land Claims Process
A. The Scope ofProvincial Jurisdiction

The role of the province in dealing with land and aboriginal rights
claims is determined by its responsibility for historical actions of the
province, and by its legislative capacity to address such claims today.
(i) Ontario's Legal Responsibility for Claims
Since Confederation, the provincial government has been an
independent actor, capable of supporting, or interfering with, aboriginal
land interests and the exercise of treaty and aboriginal rights. First
Nation land claims against Ontario assert that the province has
interfered illegally in some way with these rights or interests.
For example, as discussed earlier, after the St. Catharine's Millini 9
decision in 1888, the province's consent was required for the
establishment of reserves promised by treaty. For 36 years thereafter, until
a federal-provincial agreement,30 reserve lands surrendered for sale or lease
came under the immediate control of the provincial government. Thus,
following the signing of a treaty or the surrender of part of a reserve, it
was possible for the province to frustrate the agreements under which the
land was surrendered if there were other public interests the province
preferred to advance. In some cases, reserve lands surrendered for sale
were never sold, the First Nation was left without proceeds and the lands
remain to this day under the control of the province.
Other claims against Ontario allege that the province illegally
interfered with First Nation interests in reserve land, or failed to
recognize First Nation interests in lands still subject to aboriginal title.
Still others allege that Ontario has violated treaty or aboriginal

29. See St. Catharine's Milling, supra note l.
30. The agreement was reflected in federal and Ontario statutes. See An Act for the
settlement of certain questions between the Governments of Canada and Ontario respecting
Indian Reserve Lands, S.c. 1924, c. 48 [Act for settlement of questions respecting Indian
Reserve Lands].
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harvesting rightsY In all of these contexts, First Nations allege that
Ontario is legally responsible for having violated the legal rights of an
aboriginal group in relation to land. In many claims against Ontario,
Canada is also a defendant because of its own alleged involvement in a
historical violation of First Nation rights. 32
(ii) Ontario's Capacity to Resolve Claims
Broad areas of provincial jurisdiction permit the province to directly
affect aboriginal interests - and to playa significant role in redressing
First Nations' grievances. For example, Ontario has constitutional
jurisdiction to enact laws regulating natural resources/ 3 the
environment,34 the management and sale of Crown lands,35 local works
and undenakings,36 the protection of heritage and cultural propeny,37
the issuance of fishing licenses,38 and "all matters of a merely local or
private nature"39 in the province. In each of these areas, the province
may pass a law of general application that affects aboriginal people and
31. As we have seen, in all cases where the province continues to interfere with rights
guaranteed under s. 35 of the Constitution Act, 1867, supra note 2, Ontario has a
constitutional obligation to act in a manner consistent with the honour of the Crown.
32. Where both are defendants, their respective liabilities will depend on the legal and
historical context of the claim. Because of Canada's historical role under the Indian Act in
receiving land surrenders and managing First Nation trust accounts, the majority of land
claims in the province name Canada as a defendant. The OSAA web site indicates that the
federal government is "primarily responsible" for the resolution of claims. This statement is
probably accurate if it refers to the number of claims for which Canada may ultimately be held
responsible. However, for claims alleging provincial involvement in the taking of First Nation
lands (i.e., all of the claims filed against Ontario) the extent of Ontario's legal responsibility
must be determined on the facts - as evidenced by the number of negotiated settlements
where Ontario has paid either 50 percent or 100 percent of the total value of the settlement.
33. Constitution Act, 1867, supra note 2.
34. Ibid., 55. 92(13), (16). Both the federal and provincial governments may pass laws concerning
"the environment": See ego Frieruls ofOldman River Societyv. CAnada, [1992] 1 S.C.R. 3.
35. Constitution Act, 1867, supra note 2, s. 92(5).
36. Ibid., s. 92(10).
37. Ibid., S. 92(13).
3S. Ontario's authority to regulate fishing is due partly to a federal decision to delegate
some of its constitutional powers in this area to the province.
39. Constitution Act, 1867, supra note 2, S. 92(16).
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their rights, provided that its main substance falls within provincial
jurisdiction, it is not inconsistent with the Indian Act or another valid
federal law,40 and that the law does not single out Indians for special
treatment or interfere with the core of their aboriginal identity.41
Further, if a provincial law interferes with the section 35 rights of an
aboriginal group, it will be valid only if it passes the test for
constitutional justification. 42
Importantly, within an area of provincial jurisdiction nothing prevents
Ontario from passing general laws that include provisions designed to respect
or protect aboriginal interests or rights. For example, British Columbia has
enacted legislation protecting heritage objects that specifically include
aboriginal artifacts.43 British Columbia has also enacted forestry legislation
that provides for a provincial tribunal to hear claims of aboriginal rights.H In
the past, Ontario has enacted at least three statutes designed to assist in the
resolution or clarification of First Nation rights. 45
Finally, in addition to its ability to enact laws that protect the interests and
rights of aboriginal people, Ontario's ownership of Crown Imds and its
financial resources place it in a unique position to contribute to the
settlement of land claims.

40. This limit results from the fact that Canada has primary jurisdiction over Indians
and lands reserved for Indians. The province may enact laws within their jurisdiction that
incidentally affect Indians or lands reserved for Indians, but specific provisions of federal
laws on this subject are paramount over inconsistent provinciallaws.
41. The application of these principles is complex. For two recent examples of the
Supreme Court of Canada's approach, see Kitkatla Band v. B.C., [2002] 2 S.C.R. 146
[Kitkatla]; and Paul v. B.C., [2003] 2 S.C.R. 585 [Paul]. In both of these cases the Court
held that provincial laws of general application that specifically addressed aboriginal
interests did not affect the "core of Indianness' or fall afoul of the rule against "singling
out Indians" for special treatment.
42. See the discussion of s. 35 rights under "Current State of the Law" in Coyle, supra
note 1 at 102-14.
43. This law was upheld by the Supreme Court of Canada in Kitkatla, supra note 41.
44. This law was upheld by the Supreme Court of Canada in Paul, supra note 41.
45. These were An Act to Confinn the Title of the Government of Canada to Certain Lands
and Indian Lands, S.O. 1915, c. 12; Act for the settlement of questions respecting Indian Reserve
Lands, supra note 30; and the Indian Lands Agreement (/986) Act, S.O. 1988, c. 39. All three
Ontario statutes were enacted to reflect agreements with the federal government.
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B. History ofLand Claims Policies in Ontario
(i) The Origins of Ontario's Land Claims Policy and the Role of the
ICO
The Ontario government had no general process for addressing First
Nation claims unti11976. 46 In February of that year, the province created
an "Office of Indian Claims" within the Ministry of Natural Resources.
Although this office had no formal policy to guide it, the Office of Indian
Claims received and began to review a small number of land claims.47
Shortly thereafter, in July 1977, the Ontario government established a
Royal Commission to examine the impact of resource exploitation in
northern Ontario. Its Commissioner, Justice E.P. Hartt, examined the
tragic effect of mercury poisoning within two First Nations caused by
the forestry operations of Reed Ltd. Justice Hartt noted that two-thirds
of the residents of the northern half of Ontario were aboriginal people
who depended on the land for their surviva1. 48 Writing about the
erosion of First Nations resource bases, Justice Hartt stressed the
importance of treaty rights and land claims. He concluded:
A major focus of Indian demands involves the use of Crown land, specific land claims and
accessibility to resources, all of which are related to the interpretation of the original
treaties. To date, Government seems to have left these matters to be resolved by the
courts. I do not believe that this is the most productive course of action to follow."

Noting that "conventional governmental processes have failed to resolve
these conflicts" Justice Hartt concluded that "[i]t is time to explore an
approach based on negotiation and the acceptance of mutual
46. Some claims were dealt with on an ad hoc basis in the late nineteenth and early
twentieth centuries, as described under "Historical Policies Concerning Claims and
Treaty Rights" in Coyle, supra note 1 at 99-102.
47. These included the Brunswick House claim and the Assabaska Shoreline Claim, both of
which were eventually resolved in the 1990s within the Indian Commission of Ontario process.
Also flled with the Office of Indian Claims was the Wauzhushk Onigum claim, described below.
48. E.P. Hartt, Interim Report oj the Royal Commission on the Northern Environment
(Toronto: Royal Commission, 1978) at 19.
49. Ibid. at 34.

810

(2006) 31 Queen's L.J.

responsibilities. "50 He recommended the creation of a tripartite
committee, composed of ministerial-level representatives of the federal and
Ontario governments and representatives of First Nations, to oversee the
negotiations. Finally, he recommended that a small secretariat, acceptable
to all parties, should assist the work of the committee. 51
The result of Justice Hartt's recommendation was the creation in 1978
of the Indian Commission of Ontario (lCO). Its mandate was
established by a resolution of the Chiefs of Ontario and parallel Orders
in Council of the federal and provincial governments. Justice Hartt was
chosen by all parties as its first commissioner, a position he held until
1983. Following Justice Hartt, Roberta Jamieson (later Ombudsman of
Ontario), Harry S. LaForme (now a judge on the Ontario Court of
Appeal) and Chief Philip Goulais of the Nipissing First Nation each
served terms as the ICO Commissioner. 52
The ICO's mandate was to provide a forum for the negotiation of selfgovernment issues; to facilitate the examination and resolution of any issue
of mutual concern to the federal and provincial governments and to some
or all of the First Nations in Ontario, referred to the ICO by a committee
of Ministers and Chiefs (the "Tripartite Council"); and to acquaint the
residents of Ontario with the nature of the matters before the ICO.
The duties of the ICO included providing a chairperson for all discussions
in the ICO process, helping the parties to resolve the issues before them,
and convening meetings of the Tripartite Council at least once a year to
discuss the ICO's agenda. Its formal powers were extensive and included
the ability to request the production of documents, to impose deadlines, to
suspend negotiations, (with the consent of the parties on an issue) to
arrange for fact-finders, mediators or arbitrators, and (with the consent of
the Tripartite Council) to facilitate the reference of any issue to a court.
However, the ICO's powers did not include the ability to sanction a party
that ignored one of its requests, or to enforce any order that it might make.
The ICO's formal mandate required renewal by the parties every five
years and its budget was negotiated annually. The ICO began with a
staff of three in addition to the Commissioner, with an annual operating
50. Ibid. at 35.
51. Ibid. at 36.
52. I should note that I worked as a facilitator for the lCO from 1989 to 2000.
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budget of $545,000. By the first half of the 1990s, its annual budget had
reached about $1,160,000 before the province reduced its contribution
by about 25 percent in 1996.53 At its peak in the mid-1990s, in addition
to the Commissioner the ICO had three full-time facilitators and a
support person dedicated to land claims issues alone. The remainder of
its staff worked primarily on self-government negotiations.
The work of the ICO on land claims and related issues was diverse. In
the 1980s, the ICO had facilitated negotiations between Ontario and
Canada to establish parallel provincial and federal legislation to permit
unique jurisdictional solutions to First Nation claims. 54 In 1990, after
convening a Tripartite Council meeting of Ministers and Chiefs to
discuss the effects of the Oka crisis in Ontario, the ICO was asked by all
parties to analyze the federal Specific Claims Policy. The resulting
Discussion P aper55 included 38 recommendations for change. 56 Through
the rco process, the Ontario First Nations and the federal and Ontario
governments were able to agree to resolve immediately the situation of
six northern First Nations that had been left on their traditional lands
without a reserve or essential services. The resulting agreementfacilitated and drafted by the rco with all parties' input - provided for
each First Nation to obtain reserve land. The cost of implementing the
land and service arrangements exceeded $60 million and was shared by
Ontario and Canada.
The majority of land claims negotiations facilitated by the ICO
involved both the federal and provincial governments and one or more

53. Smith, Campbell & Kelly, Review of the Indian Commission of Ontario and the
Tripartite Process (Draft Report) (1999) [unpublished] at 93.
54. This was the Indidn Lands Agreement (1986) Act, supra note 45 and its federal counterpart,
later used in the settlement of the Mississauga No. 8 land claim, discussed below.
55. The result was Indian Commission of Ontario, Discussion Paper Regarding First Nation
Land Claims (Toronto: Indian Commission of Ontario, 1990) [Discussion Paper Regarding First
Nation Land Claims], cited in Indian Claims Commission, Indidn Claims Commission
Proceedings, vol. 2, online: < http://www.indiandaims.caldownloadlicp2_eng.doc > at 157

[Indidn Claims Commission Proceedings (vol. 2)].
56. As noted earlier, some of the lCO's recommendations were adopted by the federal
government, including the negotiation of pre-Confederation claims, increased federal
funding for claims settlements, and the creation of an independent body to review the
federal government's decisions on claims.
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First Nations. 57 Canada generally panicipated under its Specific Claims
Policy. In 1988, Ontario transferred the responsibility for negotiating
land claims to the new Ontario Native Affairs Directorate, now known
as the Ontario Secretariat for Aboriginal Affairs (OSAA). Shonly after
the Directorate was created, the Ontario Cabinet adopted a formal land
claims policy.58 Essentially, Ontario continued to review land claims
formally filed with the province from a historical, legal and policy
perspective. If, after this review, the Minister Responsible for Native
Affairs59 approved, the Directorate would commence negotiations in an
effon to resolve the issue.
It appears that Ontario had no pre-established policy criteria for
determining the precise components of acceptable settlements. Objective
criteria were often used in the negotiation for measuring the First Nation's
loss, through land appraisals and loss of use studies. The strength of the
First Nation's legal case, and political factors/o also appear to have played a
continuing role in Ontario's approach to the negotiations.
A snapshot of the ICO process at the end of 1999 gives an indication
of its record on land claims. From 1990 to 1999 the panies had settled 16
claims through the ICO process, 61 including the first treaty settlement
involving Ontario since 1923, another settlement providing for First
Nation ownership and management of the Lake of the Woods
Provincial Park,62 and a detailed agreement in principle signed in 1998
57. The province did not participate in six of the claims settled within the ICO; three
claim negotiations did not include Canada.
58. David McNab, Assistant Professor of Native Studies, York Univeristy (December 2004)
[unpublished communication]. This policy does not appeat to have been made public.
59. Initially this was the Attorney General. For a period under the NDP government in
the 1990s the responsible Minister was the Minister of Natural Resources. With election
of the Conservative government, the Minister Responsible for Native Affairs was once
again the Attorney General, a situation that continues under the present government.
60. For example, Ontario's negotiation position might be affected by concerns raised by
the public and third-party stakeholders as to the possible effects on them of a land
settlement in the area.
61. These include final settlements and agreements in principle on the terms of
settlement for 15 claims, and the agreement to provide reserves and services for the six
First Nations described above.
62. The park is now called the Assabaska Ojibway Heritage Park. The Assabaska claim
had been in negotiations outside the lCO process for thirteen years. Ontario, Canada and
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for the return of Camp Ipperwash to First Nation ownership. In the
face of rising tensions and an occupation in the City of Brantford over
Six Nations land claims, the ICO had also facilitated an agreement
among two First Nations, nine municipalities, a conservation authority
and the federal and provincial governments. The agreement, providing
for reciprocal sharing of information concerning proposed land uses, is
described later in this paper.
In reaching these land claim settlements the parties had sought more than
mere facilitation from the ICO. At the request of all parties involved in a
claim, the ICO engaged historical fact-finders to address disputed issues, as
well as neutral appraisers and loss of use experts. In all cases, these outside
experts were selected by the parties and worked according to jointly-agreed
terms of reference. When requested by the parties, the ICO also prepared
neutral drafts of potential terms of settlement, based on all parties' input.
Finally, the ICO frequently coordinated and facilitated public consultations
on proposed land settlements.
The ICO process, however, was not capable of resolving all the issues
brought before it. First, an issue could not enter the ICO process for
facilitation unless all parties agreed. In practice, this meant that issues like
the situation at lpperwash Provincial Park after 1995 and the Temagami
land claim could not enter the ICO process. Second, several files lingered
for years without significant progress, and the ICO's lack of enforcement
powers meant that it had no capacity to require the parties to reconsider
their positions on specific issues.63 Finally, while First Nation
representatives frequently expressed concern that the ICO needed more
effective powers to advance negotiations, some government negotiators
expressed concern about perceived bias in the approach of ICO facilitators.
In the end, after an independent review involving all parties in 1999 had
recommended certain improvements to the ICO process,64 and its all-party
steering committee recommended renewing the ICO's mandate for another
five years, the federal Minister of Indian Affairs and Northern

the First Nations were able to reach an agreement in principle to settle the claim after
three years of ICO-facilitated negotiations.
63. At the time of its closure in 2000, four land claims that had reached the negotiation
stage remained without an agreement in principle.
64. See the independent consultants' report described in Smith, Campbell & Kelly, supra note 53.
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Development declined to renew the ICO's Orders in Council. On March
31, 2000, the ICO ceased operations.
(ii) Ontario's Land Claims Framework Since Closure of the ICO
Even during the existence of the ICO, Ontario negotiated certain land
claims outside the ICO process. 65 Since the closure of the ICO, Ontario
has continued to negotiate land claims under its previous policy. Today,
however, the negotiations generally do not involve a neutral facilitator.
Of the 18 land-related negotiations in which Ontario is currently
involved, 11 are formal land claims based on allegations of past illegal
acts by the province, while seven involve requests by Robinson Treaty
First Nations for an increased reserve land base.
Generally, the province will review a land claim only if it receives a
formal statement from a First Nation (together with supporting historical
documents) alleging that Ontario has not fulfilled its obligations "with
respect to Aboriginal or treaty rights pertaining to land."66 Ontario does
not have a formal policy that dictates whether it will negotiate a land claim
that alleges a past illegal act on the part of the province. 67 Unlike the federal
government, which will negotiate a land claim wherever it concludes that it
has an outstanding "lawful obligation," Ontario considers several factors in
reviewing a land claim. The factors include: a historical and legal review to
determine the province's legal obligations; a review of the effect of the
claim on the interests of third parties; an assessment of the possibility of
65. In February, 1995, for example, Ontario was involved in four active claims
negotiations outside the ICO process: the Algonquins of Golden Lake claim and requests
by the Garden River, Nipissing and Whitefish River First Nations for the return of
unsold surrendered lands.
66. Smith, Campbell & Kelly, supra note 53. There appears to be no publicly-available
policy that guides Ontario's negotiation of requests for a larger land base. The seven
current negotiations for a larger land base arise from a framework agreement signed in
1991 by Ontario and Canada; its focus is addressing the socio-economic needs of the First
Nations involved.
67. The OSAA web site indicates, however, that "Ontario's approach to Aboriginal affairs
commits the government to developing policy direction on land claim negotiations." See Ontario
Secretariat for Aboriginal Affairs, "Ontario's Approach to Aboriginal Land Claims: The
Highlights," online: < hup://www.nativeaffairs.jus.gov.on.caleng\ishllandclaims)s/high.htm >
Qast accessed 30 March 2005).
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negotiations reaching a settlement acceptable to those affected in a timely
and efficient manner, and one that fosters good relations among
communities; an evaluation of the potential for a settlement to meet the
government's policy directions which support aboriginal self-reliance
through economic development; and an assessment of the risks, if any,
involved in not negotiating the claim. 68
These factors do not commit Ontario to negotiate a formal land claim
wherever its review indicates that Ontario has an outstanding legal
obligation to the First Nation; nor do they appear to prevent Ontario
from entering negotiations where no legal obligation has been found.
The final decision - after historical, legal and policy reviews - is made
by the Minister Responsible for Aboriginal Affairs.
If Ontario decides to negotiate a land claim, unlike Canada, it does not
send a letter to the First Nation indicating the basis on which it has
accepted the claim for negotiation. Generally, the province does not
formally confirm to the First Nation that it accepts that there is a valid
grievance to be negotiated. Instead, it advises that it is prepared to enter
negotiations in an effort to resolve the issues. If Ontario decides not to
negotiate, the process is over.
Land claim negotiations are generally led by the OSAA, although
other ministries contribute their expertise and advice. 69 In claims that
may involve Crown land as part of a settlement, the province will seek
to minimize any impact on existing users of the land. The province will
never expropriate private landowners as part of a settlement.
Throughout the negotiations, the OSAA will liaise with the public and
with land users who may be affected by a possible settlement in an effort
to identify and address their concerns. 70
68. Ontario Secretariat for Aboriginal Affairs, "Ontario's Approach to Aboriginal Land Claims,"
online: < http://www.nativeaffairs.jus.gov.on.calenglish!negotiate/approach.htm#criteria > .
69. Depending on Ontario's possible contribution of land or resources to a settlement,
such ministries might include the Ministry of Natural Resources (if Crown lands may be
involved), the Ministry of Transportation (if roads may be affected), the Ministry of
Municipal Affairs and Housing (if local municipalities will be affected), the Ministry of
the Environment (if lands need to be confirmed as uncontaminated), etc.
70. Techniques used include: newsletters, advisory committees, public meetings and, in
some cases, the appointment of representatives of the public or local municipalities to the
Ontario negotiating team. Ontario Secretiariat for Aboriginal Affairs, "Aboriginal Land
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It should be noted that Ontario has a "fast-track process" for reviewing
claims where Ontario's contribution to settlement would be less than
one million dollars, and where the First Nation does not seek land as
part of the settlement. Although the OSAA web site indicates that the
"fast-track process" "promotes efficiency in reaching settlements on
small claims," to date no claim has been filed with the province that
qualifies for the process. 71
(iii) The Results Achieved by Ontario's Current Land Claims Process
Ontario has settled 13 of the 116 land claims 72 filed with the province
since 1976. Thirty of those claims are now before the courts, while 59 files
remain within the claims process and 14 are described as "inactive" or
"closed." The 11 settlements in which Ontario has participated have been
significant and often creative in their approach to righting historical
wrongs. Still, one of the most significant concerns about Ontario's current
land claims process is the length of time is takes to resolve claims. 73 Like
Canada's Specific Claims process, the current Ontario process has had
difficulty resolving the majority of claims in a timely way. Two statistics
are particularly significant in this regard. First, the unresolved claims now
in negotiations have spent an average of 19.6 years in the Ontario process.
Second, over the past five years, Ontario has settled only four land claims,
while 22 new claims were filed against the province?4 Thus, under
Ontario's current process, the backlog of outstanding land claims against
the province is increasing, not decreasing. 75
A major concern about the effectiveness of Ontario's current claims
process is that it includes no mechanisms, other than discussion, for
resolving disagreements among the parties. If Ontario decides not to
Claims and Public Involvement," online: < http://www.nativeaffairs.jus.gov.on.ca/
english/negotiate/public.htm> .
71. Alan Kary, Research Coordinator, Negotiations Branch, Ontario Native Affairs
Secretariat (December 2004) [unpublished communication].
72. See Part Ill.B.i, "The Specific Claims Policy" above.
73. I will deal with the causes of delay in the land claims process later in the paper.
74. Kary, supra note 71.
75. We have already seen that the same situation applies to the federal Specific Claims
process in Ontario.
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negotiate a claim that the First Nation believes is valid, litigation is the
only alternative. Ontario has no equivalent of the federal ISCC, an
independent body that will review the government's decision and issue
recommendations. Nor is there an administrative tribunal available to
review the decision.
If, in the course of the negotiations, the parties have a disagreement
about an issue of law (for example, about the amount of compensation76
Ontario should provide, or the allocation of responsibility between
Canada and Ontario), the province will not accept a First Nation's
request to arbitrate the issue. Nor has Ontario ever agreed to a First
Nation's request for a non-binding independent view on any legal issue.
Since the closure of the ICO in 2000, neutral facilitation has been used
only rarely.77 Thus, if the panies reach an impasse in their efforts to
agree on the value of a reasonable settlement, the negotiations will either
continue without significant progress, or, if the First Nation has
sufficient resources, it may initiate court proceedings. In the latter case,
the general policies of both the province and the federal government call
for them to suspend their involvement in negotiations.

v. Implementing an Effective Process: How
ShoulCl Land Claims Be Resolved in Ontario?
It is suggested that an effective process for resolving land claims in Ontario
should satisfy five main criteria: (1) it should be timely; (2) it should be fair,
and perceived by all panies as fair; (3) it should strengthen the relationship
between First Nations and the Crown; (4) it should take into account the
division of responsibilities between the federal and, provincial governments
without allowing that division to cause delays in the settlement of claims;
and (5) it should protect the interests of the general public.
76. "Compensation" here refers to the value of the redress (money, land or other) that
Ontario will contribute to the settlement.
77. Since the closure of the ICO, apparently First Nations have requested facilitation
only rarely: Kary, supra note 71. Although the federal ISCC has a mandate that permits it
to act a mediator on land claims, it appears that Ontario has never panicipated in an
ISCC mediation. {The ISCC has mediated tripanite claims negotiations involving
Saskatchewan (seven files) and British Columbia (one file».

818

(2006) 31 Queen's L.J.

First, the claims process should be designed to resolve outstanding
claims in a timely manner. Land claims are assertions that governments
owe an outstanding legal obligation to First Nations. Although
governments do not agree that all land claims are valid, both Ontario
and Canada recognize that a significant number of land claims are based
on legal wrongs that they have not yet redressed. We have seen that
historically First Nations land grievances were generally ignored by
government policy and by the law. For more than a decade the courts
have made it clear that this situation must not continue.
In light of the record of existing claims policies in Ontario, it will be
suggested that the amount of resources dedicated by Ontario and Canada
to resolving claims needs to be re-examined, as does the current practice of
all parties duplicating work in the claims process. Further, the claims
process should include binding time frames for the review of claims and
for the conclusion of negotiations on compensation for valid claims.
Second, because land claims involve legal rights, the process for
resolving them must be fair, and it should be perceived as fair by a
reasonable observer viewing the process from the perspective of each of
the parties. As we shall see, independent reviews of the current processes
since 1978 have repeatedly concluded that the processes create an
unacceptable conflict of interest for the governments because they call
for governments to adjudicate claims in which the government is a
defendant. Consistent with past independent critiques, it will be
suggested that the claims process should ensure that the parties have
access to independent views where this is required to assist them in
resolving their disagreements.
Third, the results of claims processes should address the underlying
grievance and the processes themselves should be designed to strengthen
the relationship between the parties. Addressing the sense of grievance
that has arisen from historical actions by the Crown is essential to
improving the relationship between the parties. For these reasons, it will
be suggested that negotiation, through a process that includes neutral
mechanisms for resolving impasses, offers the most effective method of
resolving land grievances in a manner that honours the relationship of
the parties and addresses their need for flexibility.
Fourth, the claims policies of Ontario and Canada must be consistent
with their respective constitutional responsibilities. Each has distinct legal
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responsibilities in relation to particular claims, and each has a different
capacity to contribute to the lasting resolution of claims. This division of
responsibilities continues to pose a challenge where federal and provincial
governments disagree about their respective obligations to contribute to
claims settlements. Further, the fact that each government has a different
claims policy complicates the settlement of claims.
In general, differences in the present federal and provincial claims
processes do not appear to have created significant obstacles in
negotiations. The present policies permit both governments to develop
workable solutions in accordance with their legal responsibilities.
However, significant problems have arisen over disagreements between
Canada and Ontario about their own legal obligations in a land claim
they both recognize as valid. Resolving internal disagreements about the
sharing of the Crown's responsibilities should not occur at the expense
of a First Nation with a valid claim against the Crown. There are several
methods by which the federal and provincial governments might resolve
such disagreements, including negotiation and arbitration. It will be
suggested that the federal and provincial governments have a
responsibility to ensure that they establish a timely process for resolving
such disagreements in a particular claim.
Fifth, federal and provincial claims processes must be designed to protect
the interests of the public and of individuals who may be affected by a
claim settlement. We have seen that both governments have adopted a
relatively comprehensive range of practices for consulting with the public
about possible claim settlements. Concerns that have been raised about
these practices appear in general to relate to the adequacy of their
implementation. Here, one must consider the particular situation of
municipalities in a claim area, their need to stay informed about the
progress of claims negotiations and to be consulted fully about the possible
financial effects on the municipality of a proposed claim settlement.
The remainder of this section expands upon each of the above general
principles, identifying past critiques of the current claims processes,
"best practices" that have been used in past claims, and the challenges
that must be addressed if the principles are to be implemented. In each
case, specific recommendations will be offered which could be adopted
to implement the general principle.
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A. The Process Should be Timely
First Nations who have presented land claims believe that their
interests in land have not, historically, been treated with the respect
shown to the property of other Canadians. Failure by government to
address these claims in a timely way exacerbates the First Nations' sense
of grievance, since it creates the appearance that governments still do
not take their rights seriously. Unless First Nations cl<l:ims are resolved
with some degree of urgency, it seems inevitable that the relationship
between aboriginal peoples and other Canadians will be marred by
frustration and increased tension in the future.
(i) Timeliness of the Current Ontario Process
Forty-eight land claims are currently under review by Ontario. The
average length of time that these First Nations have been waiting to hear
whether Ontario will negotiate their claim is six years and ten months. 78
The four oldest claims awaiting a decision to negotiate were filed with
Ontario in 1985. OSAA has indicated to the writer that its estimated
review time for claims received today is in the range of three to five years.
The 11 land claims currently in negotiation have been in the Ontario
claims process for an average of 19.6 years. 79 Four were filed after 1991,
five have been in the process since the 1980s, and another two have been
in the process since the 1970s. The land claims that have reached a
negotiated settlement took an average of 15 years between filing the
claim with Ontario and reaching final settlement. The quickest
settlement was achieved in three years. The longest took 23 years, while
the majority took 15 years or longer to reach settlement. 80

78. Ontario Secretariat for Aboriginal Affairs, online: < hnp:llwww.nativeaffairs.jus.gov.on.caf
english!onas.htm >; Kary, supra note 71.

79. Ibid.
80. It should be noted that where these settlements involved land to be added to a reserve,
the time period to final resolution has actually been considerably longer than the above figures
would suggest. The Mississauga No. 8 and Wikwemikong claims reached final senlement
agreements in 1994. However, it appears that the land component of the settlements has yet to
be added to their reserves. It is beyond the scope of this paper to examine the reasons for such
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It is worth pausing to consider the effect of these time lapses from the
viewpoint of First Nations with unresolved grievances. Consider the
Wauzhushk Onigum First Nation, whose claim alleges that reserve
lands were taken without compensation for the erection of a gold mine
in the late 1800s. The First Nation filed its claim with Ontario and
Canada in 1980. Although it was received into the ICO process that
year, it was accepted by both governments for negotiation only after 14
years of preliminary discussions. S! The First Nation requested nonbinding arbitration to assist the parties in the mid-1990s, a request that
was declined by the federal and provincial governments. Negotiations to
resolve the Wauzhushk Onigum claim continue today, 25 years after the
claim was filed. It is unsurprising that members of the First Nation
consider the land claims process extremely frustrating, and that from
their perspective the length of the process constitutes a denial of justice.
(ii) Past Critiques of the Timeliness of Existing Processes
Delays have been a major focus of past critiques of the land claims process
in Ontario. The 1990 ICO Discussion Paper recommended that all parties in
the process be required to submit to binding time frames, subject to the
supervision of an independent body.82 The ICO also proposed that an
independent body be created to help resolve impasses that arise in the
negotiation of claimsY In addition, the ICO recommended a "dramatic
increase" in the resources allocated to the resolution of claims. 84
The absence of all-party accountability for meeting agreed time frames
was also a focus of the federal Auditor General's review of the Specific
Claims Policy in 1991. That report bluntly concluded that "[t]here is no
planning and control framework for claims,» and predicted that without
major change the backlog of claims against Canada would not fall over
delays in implementation: it appears that in both cases the lands are now under the
administration and control of Canada, awaiting transfer to reserve status.
81. Ontario agreed to negotiate the claim in 1992, Canada in 1994. See Indian
Commission of Ontario, IndUtn NegotUttions in Ontario: Making the Process Work
(Toronto: Indian Commission of Ontario, 1994) at 91 [/ndUtn NegotUttions in Ontario].
82. IndUtn Claims Commission Proceedings (vol. 2), supra note 55 at 224-25, 238-39, 241-42.
83. Ibid. at 238, 242-43.
84. Ibid. at 239.
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the next 20 years. 85 The need for effective time deadlines was also
emphasized by Ontario and by First Nations in their submissions for
the ICO Discussion Paper. 86
Since 1978, almost every independent review of the land claim processes
applicable in Ontario has recommended the creation of an independent
tribunal to assist the parties to resolve negotiation impasses. Empowering
a tribunal to help the parties resolve enduring disagreements would speed
up the process, and it would also increase the appearance of fairness. The
possible role of an independent body in Ontario claims processes is
discussed in more detail under Part V.B, below.
The lack of resources dedicated to claims review also appears to be an
important factor in the delays encountered by current daims processes in
Ontario. Recall that the average time taken to date by Ontario to assess
the claims still under review is six years and ten months. Presumably, the
major reason for the length of time taken by Ontario to review land
claims is that there are insufficient resources to complete the task earlier.
The limited resources committed to the payment of government
contributions to settlements also appears to be a contributing factor in
the failure of current claims processes to reduce the number of
outstanding claims. The federal government has recognized this on
several occasions since 1990, increasing its annual Specific Claims
settlement budget over that period from $15 million to $100 million.
Five years ago the federal government estimated its contingent liability
for Specific Claims at about $2.6 billion. s7 Even disregarding the rate at
which new claims are entering the process, this suggests that under its
current annual budget the federal government's outstanding obligations
under existing claims cannot be met in less than 26 years.
A final obstacle to the timely settlement of claims through unassisted
negotiation arises from the parties' perceived alternatives to reaching a
negotiated settlement. Intelligent negotiators will compare the cost of
settlement to the cost of the alternative -litigation through the courts.
The federal and provincial governments have permanent staffs of
85. Auditor General, supra note 10,55. 14.72,14.74, 14.82.
86. Indian Claims Commission Proceedings (vol. Z), supra note 55 at 229-30.
87. Treaswy Board of C'.an.1dl Sec:rerariat, "Section V - Fmancia1 Tables," online: < http'JIv.-ww.ri:Js.
ngc.caI nnaIdpr/roo1J1NAcm:lprJ1NACCXX)1dpr04_e.asp#SecrionV-Fl!laI1ciaJTabies> .
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litigation lawyers and public resources available to defend claims. This
inevitably makes litigation and deferring resolution a less unpalatable
alternative for government than it does for First Nations, who must rely
on limited resources to commence a costly process of litigation to the
Supreme Court of Canada. ss In fact, if a First Nation actively pursues
litigation of a claim against the Crown, it is Canada's policy to
immediately cut off all claims research funding it provides to the First
Nation. Thus, to the extent that the main alternative to negotiated
settlement is litigation, in most cases there will be a significant power
imbalance that disadvantages the First Nation.
In a situation where one party is a defendant, has access to much greater
financial and legal resources than the other party, and views the costs of
not settling as largely intangible, there will be a reduced motivation to
settle the claim quickly. There will also be little incentive for that party to
submit to third party views on disputes over the law. This will be true at
the institutional level regardless of the goodwill and dedication of the
individuals involved. Indeed, in its submission on land claims to the Indian
Commission of Ontario, the province acknowledged that the prospect of
deferring settlement payments creates a disincentive for governments to
settle land claims in a timely manner. S9
Of course, there are significant costs and foregone benefits involved in
the failure to settle claims. Some of these costs are significant but not
amenable to accounting methods: for example, the social costs of
government failure to ascertain and fulfil its obligations to First Nations
in accordance with the rule of law. Others, such as the cost of litigation,
the cost to local communities of continuing uncertainty over rights to
land, and the increase in settlement entitlements due to the passage of
time, could be calculated, but do not appear to be systematically
88. Neither Canada nor Ontario keeps public records of the legal costs of land claims
litigation. Consequently, it is impossible to provide an estimate of the total expenses
involved. Nevenheless, it is reasonable to assume that the cOStS are substantial. For
example, on one claim alone the Ontario couns ordered the federal government to pay
the First Nation some $329,000 in legal cOSts for a series of pre-trial motions that Canada
lost between 2000 and 2001. This figure does not reflect Canada's own legal costs for
these motions. See the coun files for action number 406/95 (Superior Coun), 690/99
(Divisional Coun) and M25814 (Coun of Appeal).
89. Indian Claims Commission Proceedings (vol. 2), supra note 55 at 239.
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estimated and taken into account by the province in claim
negotiations. 90 Nor has the province undertaken a study of the financial
and social benefits of claims settlements to First Nations and their
neighbours.
Because of Ontario's commitment to the rule of law and the financial,
legal and social costs to the province of delaying the settlement of land
claims, an effective claims process will be one that builds in
accountability for all of the parties' positions so that no party has an
incentive to delay or avoid reasonable settlements.
(iii) Recommendations to Address the Need for Timeliness
(a) To increase timeliness of their processes and address the backlog of
land claims in Ontario effectively, the province and Canada need to reexamine the adequacy of the resources they dedicate to the resolution of
claims. This appears to be a critical issue both for the support and
review of claims, and for the payment of the government's obligations
through settlements.
(b) The parties should consider the use of binding deadlines in both the
review process and the various stages of the negotiation process. The
record suggests that the mere setting of time frames for the negotiation
process, without accountability, does not ensure that negotiations
progress in a timely manner. One effective way of achieving this would
be for the parties to task a respected independent body with supervising
the completion of tasks within agreed time limits, unless all parties agree
to waive a particular time limit.
(c) As discussed below, all parties should consider adopting a process
whereby they work jointly to complete important tasks that are
currently repeated separately by each party.
(d) As discussed below, under a revitalized process each party should
be entitled to refer legal issues to neutral experts when the parties are
unable to resolve disagreements on those issues through discussion in a
timely way.
90. By way of example, unlike Canada, Ontario has not tried to estimate its contingent
liability for land claims in the province: Kim Twohig, Counsel, Crown Law Office,
Ontario (March 2005) [unpublished communication].
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B. The Process Should Be Fair and Seen To Be Fair By All Parties
(i) Ontario's Current Approach

If Ontario determines that it will address a land claim, negotiation is
its preferred approach to resolving any differences in the parties' views.
A negotiated resolution will command the confidence of all parties, and
is capable of meeting all parties' interests. Further, negotiation, unlike
litigation or arbitration, allows the parties to fashion creative and
complex solutions that can rectify a historic wrong without creating
new injustices for non-aboriginal Canadians who live in the area of the
claim. Through the negotiation process, the province has been able to
achieve several significant and creative settlements with individual First
Nations and Canada over the past fifteen years. 91
It is noteworthy that since the early 1990s, all parties in Ontario have
regularly agreed to use jointly-hired experts for re~olving factual issues,
such as measuring the economic losses that have resulted from the
taking of First Nation lands. Independent real estate appraisers and loss
of use consultants are hired by the parties collectively, according to
jointly-developed terms of reference. The experts' reports are nonbinding, but promote efficiency, because using only one appraiser avoids
the possibility of lengthy disputes about which of three conflicting
appraisers' reports should be relied on by the parties.
However, as noted, Ontario's current land claims process includes no
mechanism, other than discussion, for resolving disagreements on
questions of law. This is critical to the resolution of land claims, where
disagreements over the legal basis of the claim or the compensation that
is payable in accordance with legal principles can prevent settlement of
the claim. As discussed, it also creates an appearance of unfairness,
because it gives Ontario unilateral power to trump the First Nation's
view wherever disagreement arises over the legal obligations of the
province. This appearance of unfairness exacerbates the existing
disparity in resources, and therefore power, that usually exists at the

91. As discussed earlier, from 1978 to 2000, most claim negotiations in Ontario were
assisted by the facilitation process of the ICO.
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negotiation table.92 Finally, even assuming that the province is always
correct in its legal opinions, the fact that they are produced by a
defendant to the claim means that the province's determinations will
not cause the First Nations' sense of grievance to disappear.
As noted above, Ontario has always rejected requests for neutral
independent opinions on legal disputes in claims, including requests for
non-binding opinions that would be confidential to the parties. If, as the
defendant in the claim, its own views of the law are always correct, the
province presumably has no reason to be concerned about referring a
disputed legal issue to a respected neutral expert or panel of experts. The
neutral opinion would bring legitimacy to the province's position and
force the First Nation to reconsider its own views. Alternatively, if a
neutral, independent expert or panel of experts were to conclude that
the law does not support Ontario's view on a particular claim, accepting
the neutral party's determination would demonstrate Ontario's stated
commitment to fulfil its legal obligations to First Nations.
It should be noted that the idea of creating a tribunal to adjudicate legal
disputes between government and citizens is not novel. The provincial and
federal governments have created dozens of statutory tribunals to perform
this function where government agencies make determinations about its legal
obligations to citizens. Such tribunals determine pay equity obligations,
pension and social assistance entitlements, the environmental obligations of
government departments, land development rights, human rights
entitlements, Canada's international trade obligations, and so on. The use of
tribunals brings specialized expertise, efficiency, flexibility and the possibility
of cost-savings in dispute resolution through the avoidance of unnecessarily
rigid procedural rules.
(ii) Past Critiques of the Fairness of Existing Processes
Every independent review of the current claims process in Ontario has
identified the governments' conflict of interest in determining all legal
92. On this point, see the report of the Task Force to Review Comprehensive Claims
Policy, Living Treaties: Lasting Agreements, Report of the Task Force to Review
Comprehensive Claims Policy (Ottawa: Department of Indian Affairs and Northern
Development, 1985) at 79 [Task Force].
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issues in claims as a major flaw in the process. These include a detailed
analysis of the Specific Claims process in 1978 by Mr. Justice Gerard La
Forest Qater appointed to the Supreme Court of Canada),93 the 1988
report of the Canadian Bar Association Special Committee on
Aboriginal Rights,94 the 1990 ICO Discussion Paper on Claims,95 and
the 1996 Report of the Royal Commission on Aboriginal Peoples. 96
Each of these reviews calls for the creation of an independent tribunal to
assist the negotiation process. 97
The federal government currently makes neutral mediation available
in all of its Specific Claims. Canada has also recognized the need for an
independent claims tribunal in the recently enacted SCRA.98 As noted,
the particular form of this statute is problematic for First Nations,
because of (among other things) the appointment process for the
tribunal, the limited role of the tribunal, and the exclusion of claims for
land from the tribunal process. However, the development of the SCRA
suggests that the federal government acknowledges the need for an
93. Gerard V. La Forest, Report on Administrative Processes for the Resolution of Specific
Indian Claims (Ottawa: Department of Indian Affairs and Northern Development, 1979)
at 18.
94. Canadian Bar Association, Aboriginal Rights in Canada: An Agenda for Action (Onawa:
Canadian Bar Association Communications, 1988) at 84 [Aboriginal Rights in Canada].
95. See Indian Claims Commission Proceedings (vol. 2), supra note 55.
96. Canada, Report of the Royal Commission on Aboriginal Peoples: Restructuring the
Relationship, vol. 2, (Ottawa: Supply and Services Canada, 1996) at 591-612 [RCAP].
97. See ibid. at 596; La Forest, supra note 93 at 33, Indian Claims Commission Proceedings
(vol. 2), supra note 55 at 238, Aboriginal Rights in Canada, supra note 94 at 83. See also the
1991 report of the federal Auditor General, supra note 10 at 14.92, which recommended
that the federal government reassess its fundamental practices for settling claims,
including "the objectivity and independence of Specific Claims Branch." See also Task
Force, note 92 at 79-80. The report identified the conflict of interest as a major flaw in the
federal Comprehensive Claims process, and identified the need for a neutral, independent
supervisory body as "essential" for the negotiation of Comprehensive Claims. As long
ago as 1948, a special joint committee of the Senate and House of Commons
recommended that an independent administrative tribunal be created "to assess and settle
finally and in a just and equitable manner all claims and grievances which have arisen"
under Indian treaties. See Special Joint Committee of the Senate and the House of
Commons Appointed to Continue and Complete the Examination and Consideration of
the Indian Act, Fourth Report (22 June 1948) at 187.
98. See the discussion of this statute under Part III.C, above.
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independent claims tribunal, a concept that the First Nations leadership
has supported since at least the early 1990s.
The value of a claims tribunal would arise not only from the decisions
that it is called upon to make. Much of its value would come from the
mere fact that there exists the possibility of recourse to a tribunal if a
party refuses to reconsider its position after reasonable efforts at
negotiated resolution. The potential consequences of being forced to go
before a binding tribunal would encourage all parties to resolve legal
disagreements reasonably.
Detailed descriptions of how a claims tribunal might operate have
been set out by Justice La Forest,99 by the Joint First Nations-Crown
Task Force on Claims Policy Reform/ oo by the Royal Commission on
Aboriginal Peoples,101 and by the Indian Commission of Ontario. 102 A
tribunal for Ontario land claims would, for constitutional reasons, 103
require that Ontario, Canada and Ontario First Nations collaborate on
the creation of appropriate legislation. In the end, as each of these
reports has indicated, the effectiveness of any claims tribunal would
depend on its structure being perceived by all parties as fair, impartial
and not unduly technical in its process. This would require
independence from the governments defending a claim, and an
appointment process that ensures that its members are highly qualified
and generally acceptable to both government and First Nation parties.
For reasons discussed in the next section, while the tribunal would focus
on Canadian legal principles, the process should be one that is not
overly technical in its treatment of evidence and is adapted to First
Nations' cultures.
Finally, resolving land claims in Ontario today involves more than
determining outstanding legal obligations. Settlements must be
fashioned that meet all parties' current needs and that protect the

99. La Forest, supra note 93.
100. Joint First Nations-Crown Task Force on Claims Policy Reform, Final Draft
Report (November, 1998) [unpublished].
101. RCAP, supra note 96 at 591-99.
102. Indian Claims Commission Proceedings (vol. 2), supra note 55 at 232-46_
103. For more on the constitutional issues arising from land claims, see the discussion
under Part V.D, below.
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interests of third parties and the public. Thus, an effective claims
tribunal should be designed to assist the negotiation process, rather than
replace it. It would intervene at the request of one party only when the
parties have been unable to agree on the validity of a claim or on the
application of legal principles in determining the overall level of
compensation owed, within their agreed time frames. 104 The parties
should be able to return to negotiations after tribunal decisions on the
validity of a claim, or on particular legal questions relating to
compensation. This would allow them to continue to find creative and
appropriate settlements of claims, in accordance with the legal decisions
of the tribunal.
(iii) Recommendations for Resolving Disagreements About the Law
Relating to a Claim
(a) The Ontario process should offer mediation on all claims, as this
would assist the parties in developing non-adversarial approaches to claims
negotiation. In the interest of cost-effectiveness and subject matter
expertise, all parties should consider recreating a permanent facilitation
body in Ontario, based on the lessons of the ICO experience.
(b) Where disagreements over a question of law on a claim are not
resolved within a reasonable time, the parties should make it their
policy to permit one party to require that the parties obtain the nonbinding legal view of a jointly selected expert.
(c) Ontario should make access to an independent tribunal's binding
opinion available in all claims. Such an opinion would be able to be
requested by a party on questions of the validity of a claim and the
application of legal principles to the compensation owing on a claim, if
such questions are not resolved by negotiation after a reasonable period

104. The Royal Commission on Aboriginal Peoples recommended that the independent
claims tribunal be responsible for supervising good faith negotiations and adherence to
time frames, much like Labour Relations Boards supervise the collective bargaining
process. See RCAP, supra note 96 at 596·97. In the interest of ensuring tribunal
independence and impartiality when it comes to resolving disputes of substance, the
parties might prefer to task this to a separate body responsible for facilitating and
monitoring claims negotiations.
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of time. The relationship of such a process to any federal tribunal process
will be discussed under "Division of Constitutional Responsibilities"
below.
(d) To permit the flexibility needed to develop settlements that meet
the current needs of the parties and the public, an independent tribunal
should be designed to assist the negotiation process, not to replace it.
(e) The above options should not be considered mutually exclusive.
An effective process would include progressive access to more
interventionist approaches to resolving disagreements if less
interventionist approaches are unsuccessful.

C. The Process Should Be Designed to Strengthen the Relationship ofthe
Parties
The long absence of government policies to address land claims, and
the historic inability of First Nations to advance claims, has had the
effect of damaging the relationship between the parties. In that context,
the failure of current government policies to address First Nation's land
rights in a timely way to settle claims has caused heightened tensions,
frustration and, at times, physical confrontations. The Supreme Court
of Canada has stated that the legal relationship between the Crown and
First Nations should be non-adversarial and trust-like. This suggests that
litigation, a costly and time-consuming process that heightens distrust
between the parties, is not an appropriate forum for the resolution of
most claims.
Subject to what has been said about the need for mechanisms to
resolve impasses and enforce deadlines, negotiation, through a process
agreed to by all parties and according to rules that treat all parties as
equals, offers the best opportunity for grievances to be addressed in a
way that respects all parties' points of view. To address the underlying
grievances fairly, the parties' general approach to claims negotiations
should not be overly technical. 105 Further? as will be discussed below,
105. The risks of creating land claims processes that are not effective in resolving
underlying grievances is significant. A federally-commissioned study of 17 Specific Claim
settlements in 1994 revealed that only two of the First Nations were satisfied with the
result. See RCAP, supra note 96 at 547.
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Jomt processes of fact-finding can be a particularly effective way of
advancing negotiations in a non-adversarial way.
Two other challenges arise at the end of the claims resolution process.
First, it is Canada's policy to require a legal "surrender" by the First
Nation of all interests in the claimed lands as a term of the final
settlement. Further, to ratify the settlement the First Nation is required
to hold a separate "surrender" vote in addition to the community vote
to approve the terms of settlement. The word "surrender" comes from
the provision in the Indian Act that provides for First Nation transfers
of their interest in reserve land. The idea behind the settlement
including a final and binding release in relation to the historic claim is
understandable. However, the current surrender requirement creates at
least three problems. First, notwithstanding any continuing interest
over the lands that the First Nation may wish to retain (hunting and
fishing rights, for example, as well as the right to use and protect any
sacred sites on the land), the surrender process requires First Nation
members to consent to the extinguishment of all rights on the lands that
were wrongly taken from them. Further, the surrender requirement
flies in the face of aboriginal understandings of their continuing
relationship with the land. Finally, the word "surrender" itself has
colonial connotations that suggest the First Nation is yielding to a
dominant force. For these reasons, a number of independent
commentators have recommended that Canada abandon its policy of
requiring that all First Nation interests in the claimed land be
surrendered as a condition of settlement. 106
The second challenge involves the current federal and provincial policies
on apologies. Often, First Nation members have carried a sense of injustice
about a taking of lands for most of their lives. In settlement negotiations, it
is often important for them to hear that the government regrets what
occurred and intends to act differently toward the First Nation in the
future. In such cases, receiving a sincere apology from the government may
be more important than many other aspects of the settlement. Further,
106. This question has been examined most frequently in the context of Canada's
"Comprehensive Claims" policy. See A.C. Hamilton, Canada and Aboriginal Peoples: A New
Partnership (Ottawa: Department of Indian Affairs and Northern Development, 1995) at 27-31;
Task Force, supra note 92 at iii-iv; andRCAP, supra note % at 542-44.
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such an apology sends a message to their non-aboriginal neighbours that
the First Nation's grievance was in fact a legitimate one. The current
federal and provincial approaches to claim settlements permit a public
statement of the agreed history of the claim, but do not authorize a formal
apology to the community. Where government is prepared to provide
compensation for a past wrong in a land claim, it should also be prepared to
offer a sincere apology to the community at the time of settlement. to7
(i) The Relevance of Past Critiques
To ensure that claims processes are effective in promoting settlements,
the report of the Special Committee of the Canadian Bar Association 108
and the ICO Discussion Paper109 both spoke of the need for First Nations
to be involved in shaping the process which will apply to their claims. For
the same reason, these reports and the report of Justice La Forest also
urged that claims resolution policies should not be overly technical and
should not permit the use of technical legal defences in considering the
validity of or compensation owing on a claimYo
Canada adopted a process of consultation on its claims processes in
the early 1990s, with the creation of the Joint First Nations/Canada
Working Group on Claims. Canada also expressly excludes the use of
technical defences in its Specific Claims Policy. In contrast, Ontario's
stated approach to claims does not offer assurance that technical
defences will be ignored in the review and negotiation of claims.
As for the final settlements of claims, governments understandably wish
to see these settlements provide a final resolution of the historical issues
under dispute. As noted above, First Nation commentators and
independent reviewers have long urged that Canada achieve this without
relying on its current policy of requiring that claim settlements involve a
new "surrender" of the First Nation's rights. 111
107. H the government is concerned about the liability implications of an apology, it can be
offered at the signing ceremony, when the legal releases have been executed.
108. See Aboriginal Rights in Canada, supra note 94 at 83.
109. See Indian Claims Commission Proceedings (vol. 2), supra note 55 at 242.
110. See Aboriginal Rights in Canada, supra note 94 at 28; ibid. at 234; La Forest, supra
note 93 at 11.
111. See Hamilton, supra note 106; Task Force, supra note 92; RCAP, supra note 96.
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(ii) Best Practices
Two examples of government-supported facilitation of land claims
negotiations are provided by the Indian Commission of Ontario and
the federal ISCC. 112 The mandates and records of the lCO and the
ISCC have been discussed already. Both bodies were created after
consultation with First Nations. As noted, both have successfully
facilitated a large number of claims settlements. Both the ICO and the
ISCC, however, reported that they lacked the powers to ensure that
difficult claims were resolved in a timely manner.1I3 Both
recommended that effective facilitation should work in tandem with
an independent claims tribunal. 114
A good example of a respectful approach to investigating the validity
of a First Nation land claim is provided by the inquiry process of the

112. In British Columbia a treaty commIssIon has been overseemg First Nation
negotiations since 1992. However, the Commission does not generally facilitate
individual negotiations. Instead, its role includes overseeing the commencement of
negotiations, monitoring their progress, and recommending solutions where problems
arise in the negotiations. Since 1992, 55 First Nations have participated in treaty
negotiations through the Commission process. Five agreements in principle have been
reached, although none has yet been finalized. The parties to the process do not view it as
an unalloyed success. In 2002, a tripartite review of the process concluded that it has been
expensive and slow to achieve results. See Tripartite Working Group, "Improving the
Treaty Process"' (May 2002), online: British Columbia Treaty Commission
< http://www.bctreaty.net/files_31 pdCdocuments! tripartite_workinuroupJeport.pdf > .
Among other things, the parties are now reviewing the possibility of expanding the
Commission's role in directly facilitating negotiations. For the Commission's mandate,
record and recent reports, see British Columbia Treaty Commission, online:
< http://www.bctreaty.net. > For a recent review of the B.C Treaty process, see Deloitte
& Touche, "B.e. Treaty Commission: An Independent Effectiveness Review" (18
November
2003),
online:
Government
of
British
Columbia
< http://www.gov.bc.caltno/down/bc_treaty_commissionJeview_finatdec_2_03.pdf>.
113. See Indian Claims OJmmission Procwling> (voL 2), supra note 55 at 23844; and Indian
Negotiations in OntarW, supra note 81 at 47. The ISCC has repeatedly expressed concern that it latks
the power to ensure the resolution of negotiations that reach an impasse. See ego Indidn Claims
OJmmission Procwling>, online: < http://www.indianclaims.calenglish/pub/proceedings.html>
at
23;
Indian
Claims
Commission,
Annual Report
2002-2003
online:
< http://www.indianclaims.caldownloatl/ARZOO2-2003_eng.pdf > at 11-12.
114. Ibid.
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ISCC. 115 When the Commission is tasked with reviewing a decision by the
federal government to reject a claim, the Commission holds an inquiry in
the First Nation community. Elders are encouraged to give testimony,
which is taken into consideration and transcribed for the permanent
records of the community. The Commission and its counsel are the only
parties who question the elders, based on consultations with the
government and the First Nation prior to the inquiry.
Another example of innovative approaches to addressing First Nation
grievances jointly is a recent pilot project involving the Michipicoten
First Nation in northern Ontario. The First Nation was concerned
about several takings of parts of the reserve set aside for it under the
Robinson-Superior Treaty of 1850. The First Nation lacked the
resources to research each of the transactions independently. In 1997,
Canada and the First Nation entered a protocol agreement to
commission the research jointly in a process facilitated by the ISCC.
The parties and their lawyers worked together on drafting the questions
that should be answered by the researcher. They also worked together
to define and narrow the legal issues involved.
Because of this work, the federal Department of Justice was able to
provide legal opinions on each of the 13 transactions in an average of six
months. Five of the transactions have led to the acceptance of Specific
Claims for negotiation, three have been referred for administrative
action, and on four transactions the joint research has led the First
Nation to conclude that they do not form the basis of claims against
Canada. Following the joint research and submission of the claims the
Chief wrote the following to the federal government:
What I really want to convey to you is the sense of well-being that this Pilot Project has
brought to our community. First off, we were treated like equals and given the necessary
funding and resources to come to the table as equals. The funding also allowed us to meet
with our members, both on and off the reserve, and explain our history and our claims to
them. This in turn made our members feel much more involved and we also see that
attaining positive results on claim settlements has been greatly enhanced. This Pilot

115. The Commission's inquiry process is described on its web site. See Indian Claims
Commission, "The Claims Process," online: Indian Claims Commission
< http://indianclaims.ca/english/ about!claimsprocess.html > ["The Claims Process"]'
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Project has done more to bring all the members of this First Nation, both on and off
reserve, together than you could imagine.
The Pilot Project has also allowed us to reach out to our non-native neighbours and forge
new relationships and partnerships. The town of Wawa is now a big supporter of what
we are doing and our Council and their Council meet regularly to ensure open and
effective communication. There will be no surprises.
We now have a sense that our historic grievances will be rectified and that our First Nation
will be able to successfully move into the future. This would not have been possible without
the wonderful support that we have received from Specific Claims Branch, Research
Funding Division and the Department of Justice. Thank you for your support. 1I6

(iii) Recommendations to Ensure the Process Strengthens the Parties'
Relationship
(a) To ensure that the claims process resolves grievances in an enduring
way, all parties should participate in designing the process. The process
should not permit reliance on technical defences, should permit the
participation of elders in claims discussions, and should discourage
resort to the courts.
(b) Because litigation damages the parties' relationship and rarely
results in the final resolution of claims, Ontario, Canada and the First
Nations involved should review each of the dozens of claims that are
currently in active litigation in the province, with a view to considering
whether they can agree on a fair and timely negotiated alternative to the
court process.
(c) To avoid the cost and time required for independent historical and
preliminary legal research, Ontario and Canada should consider making
available to all First Nations the joint approach to research adopted in
the Michipicoten Pilot Project.
(d) Canada should reconsider whether settlement agreements can be
drafted without use of the word "surrender," and Canada should consider

116. The Michipicoten Pilot Project is described in detail in a paper presented by its
legal counsel.. See Kim Fullerton, "The Michipicoten Pilot Project on Specific Claims"
(paper presented to the Pacific Law Conference, 19 September 2002) [unpublished]. The
letter by Chief John Peterson is quoted in the same paper (ibid. at 14-15).
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amending sections 37 to 41 of the Indian Act1l7 to replace the word
"surrender" with less offensive language.
(e) To demonstrate their commitment to honouring First Nations'
rights, at the final settlement of a claim, Canada and Ontario should
offer a public apology to the First Nation in relation to the events
giving rise to claim.

D. The Division of Constitutional Responsibilities Should Not Delay
Settlements of Valid Claims Against the Crown
Many of the outstanding claims in Ontario have been filed against the
province alone (typically in cases where the province still controls lands
surrendered for sale), many have been asserted against Canada alone,
and several involve both Canada and Ontario. While each government
has its own separate legal obligations in relation to historic claims and
each has distinct resources and constitutional powers to contribute to
settlements, the division of constitutional powers between Canada and
Ontario does not need to hinder the settlement of land claims in the
prOVlllce.
Where both governments are negotiating the same claim, their policies
and processes must be compatible. At present, insofar as both are
generally prepared to negotiate compensation on the basis of Canadian
legal principles, it is possible to take a consistent approach in tripartite
settlement negotiations. However, a major concern arises for First
Nations when the governments disagree as to their respective legal
responsibilities based on the facts of the claim. Not infrequently, each
take conflicting positions about the share of settlement that should be
contributed by the other. As a consequence, negotiations do not
progress, despite all parties agreeing that the Crown owes an
outstanding obligation to the First Nation.
Arguments between Canada and Ontario about their respective shares
of legal responsibility for events giving rise to a claim should not be
permitted to hinder the settlement of valid claims against the Crown.
Fairness dictates that Canada and Ontario find methods of resolving
such conflicts in a timely way.
117. Indian Act, supra note 3.
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Another concern that arises in claims involving both Canada and
Ontario is that tasks are unnecessarily duplicated: both governments
independently review the historical research submitted by the First
Nation. This extra expense and delay can be avoided if all parties can
agree to work on the research jointly. In the Michipicoten claims, using
this method accelerated the review process and is estimated to have
saved the federal government about $30,000 per claimYs Presumably,
similar cost savings could be expected for Ontario.
Finally, the proposal that Ontario provide resort to a claims tribunal
raises issues of constitutional jurisdiction. If Ontario agrees to the use of
third party arbitration as a matter of policy where First Nations consent
to such a process, no constitutional issue appears to arise. If Ontario
created the tribunal unilaterally through provincial legislation, the law
would stand on dubious constitutional ground, as it would risk violating
the exclusive authority of the federal government over "Indians, and
lands reserved for the Indians."119
The safest approach to creating such a tribunal through legislation
would be to negotiate its mandate with First Nations in the province
and ask the federal government to enact authorizing legislation. 120
Alternatively, the province could consult with Canada to ensure that
any legislated federal claims tribunal has a mandate and appointment
process acceptable to the province. 121
(i) Past Critiques
Several independent reviews have focused on the challenge of federalprovincial cooperation to permit the just settlement of claims. 122 The
118. Fullerton, supra note 116 at 3.
119. See the discussion in Paul, supra note 4L
120. Note that Ontario has used this approach in the past, adopting parallel legislation
with Canada to address First Nation land issues. See the discussion of the Indian Lands
Agreement (1986) Act, supra note 45.
121. The federal Specific Claims Resolution Act, discussed above, does not betray signs of
extensive consultation with the provinces to ensure that they will be prepared to use the
tribunal. As noted earlier, the future of this act is uncertain.
122. See e.g. RCAP, supra note 97 at 547-48, 590; Hartt, supra note 48 at 36-37; Indian
Claims Commission Proceedings (vol. 2), supra note 55 at 201-02, 236, 240-42.
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position of the province of Ontario presented to the Commission on the
Northern Environment in 1977, puts the matter succinctly;
Claims by native people based on aboriginal rights for unfulfilled treaty entitlements
should be pursued jointly with the government of Canada and the province of Ontario.
This shared responsibility for dealing with such claims arises from the division of
responsibilities in the British North America Act . .. III

(ii) Recommendations to Address the Division of Responsibilities
(a) To avoid delays in the settlement of claims, Ontario and Canada
should develop a process, whether of negotiation or arbitration, whereby
they can efficiently resolve disagreements between them about their share
of responsibility for past actions of the Crown in relation to a claim.
(b) To avoid duplication in the research and review of claims, all parties
should consider adopting as a general policy the joint approach used in the
Michipicoten Pilot Project (as recommended above).
(c) All parties should use their jurisdictions in parallel to meet the
constitutional requirements of establishing a permanent claims tribunal.
E. Claims Processes Should Address the Interests of the Public

The manner in which current provincial and federal claims policies
protect the interests of private land-owners and users of Crown lands in
settlement areas has been discussed above. The provincial government in
panicular has much experience conducting public consultations about
land claims and liaising with local municipalities and interest groups.
This is a difficult and delicate task that the OSAA, the Ministry of
Natural Resources, the Ministry of Municipal Affairs, and other
involved provincial ministries appear to implement well. Canada has
participated with Ontario in public consultations on proposed
settlement lands. Where Canada has negotiated without Ontario and a
settlement involves an addition to reserve lands, the federal government
has engaged in public consultations on its own.

123. Ontario, Royal Commission on the Northern Environment, Issues Report
(Toronto: Commission, 1978) at 148.
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Because public resources are used in dealing with First Nations' land
and treaty claims and human lives are affected by the failure to resolve
them, the Ontario public has a legitimate interest in being informed
about the nature and status of land claims in the province, as well as the
steps being taken to resolve them. Nevertheless, outside the context of
local consultations about a particular land claim settlement proposal, the
Ontario government provides very little information to the public
about land and treaty claims, through the OSAA web site or otherwise.
Unlike the federal government, Ontario does not publish on its web site
a description of the land claims filed against the province, the length of
time they have spent in various government processes, or even - for
settled claims - the nature of Ontario's contribution to the settlement.
At present, it is extremely difficult for a member of the public to learn
about the history of the outstanding land claims in Ontario, the efforts
being made to resolve them, or the province's investments to date in
settling claims. The rco, while it existed, published regular reports
detailing such information. Providing detailed, concrete information on
these issues to the public would increase public understanding and
accountability for the government's actions. Finally, increasing access to
information about land claims may have the effect of enhancing public
support for efforts to resolve such claims. 124
The interests of municipalities in claim areas also raise important issues.
Where lands may form part of a settlement, the province is a party and is
responsible for ensuring settlements meet the interests of Ontarians. Still,
while municipal governments generally have no interest in participating
directly in the negotiation of claims, they are significantly affected by land
claim negotiations in several ways. First, the failure to resolve a claim in a
timely and harmonious way can create tensions between aboriginal and
non-aboriginal people in the area. Second, the settlement of a claim and the
payment of settlement proceeds tend to bring investment and spending into
the area, and can contribute to the renewal of ties between the First Nation
and its neighbours. Third, a failure by the provincial or federal government
to keep the municipality informed about progress in claims negotiations
124. See e.g. ARA Consulting Group, "Summary Report: Social and Economic Impacts
of Aboriginal Land Claims Settlements: A Case Analysis," online: Government of British
Columbia < http://www.gov.bc.ca/arrirpts/arasumm.htm >.
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can leave municipal leaders unable to address speculation in their
community about the possible outcome of the claim.
In addition, the provision of lands for reserve in a claim settlement
may have the effect of taking land out of the municipality's tax base.
Although the municipality will no longer be obligated to provide
services to the settlement lands unless the First Nation pays for them,
the net result will usually be that the municipality's tax base will be
reduced by a settlement that involves land within its assessment area. In
its Additions to Reserve Policy, the federal government requires First
Nations to negotiate in good faith with municipalities in areas such as
joint land use planning, tax considerations, and the delivery of services
by the municipality.125 However, neither the federal nor the provincial
government is directly involved in the negotiations and the municipality
does not have the ability to veto the transfer of the land to reserve
status. The negotiations themselves can be sensitive, particularly when a
First Nation considers that lands being returned should never have been
subject to municipal taxation in the first place.
(i) Best Practices
Although Ontario manages public consultations about specific
proposed claims settlements well, the province provides very little
public information about the nature and status of unresolved land
claims. Indian and Northern Affairs Canada offers a brief description of
each of the claims filed against Canada and their progress through the
federal claims process. Its web site also provides useful summaries of the
total number of claims filed according to province, the number that
have been rejected or dealt with outside the process, as well as the
number of settlements reached. This information is regularly updated,
offering the public an opportunity to assess the general level of progress
by the federal government in resolving land claims. 126
The involvement of municipalities in discussions about the settlement
of the Mississauga No.8 claim near Blind River, and the Wikwemikong
125. Indian and Nonhern Affairs Canada, Lands and Trust Services, "Policy Bulletin;
Additions to Reserves/New Reserves" (27 September 2001) at 15.
126. Indian and Northern Affairs Canada, online: < http.;/www.ainc-inac.gc.calindeK_e.html> .
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(Point Grondine) claim near Killarney, provide examples of effective
municipal consultation. In both cases, the First Nation, Canada and
Ontario worked together on the public consultations and met with local
municipalities to discuss the basis of the claim and the implications of
settlement. In both cases, the municipal governments actively supported
the settlement of the claim.
The Grand River Notification Agreement offers an example of
municipalities, First Nations and the federal and provincial governments
working together to address the tensions created by the failure to resolve
claims. Frustration over failure to make progress on Six Nations land
claims had led to the occupation of municipal lands. At the same time,
applicable planning and environmental legislation did not provide for
First Nations or municipalities in the area to be consulted about land use
changes and environmental decisions within the others' jurisdiction. In
negotiations facilitated by the ICO, the parties reached agreement in 1998
on a wide-ranging protocol for mutual notification of actions and
proposals that would affect land uses in the area. The agreement has since
been renewed twice by the 14 parties involved. 127
Another example of innovative municipal negotiation - in this case to
address tensions arising from a dispute over treaty rights - is the
Hamilton/Six Nations/Haudenosaunee negotIatiOn regarding the
building of an expressway in the Red Hill Valley. Again, tensions over
First Nation rights had led to an occupation of municipal lands. The
City of Hamilton negotiated a series of agreements with the
Haudenosaunee, including the protection of burial sites, cooperation
and monitoring of archaeological activities, the protection of medicine
plants and joint consultation on future land uses in the valley. At the
time of writing, the draft agreements have not yet been ratified by both
parties, but they are available for review on the city's web site. 128
127. The Grand River Notification Agreement can be found at the Department of Indian
Affairs and Northern Development web site. See Indian Affairs and Northern Development,
"Grand River Notification Agreement Renewal," online: < http://www.ainc-inac.gc.cal
onlgmdrvr_e.html>. The federal government's "Backgrounder" on the Agreement is available
at Indian Affairs and Northern Development, "Background to the Grand River Notification
Agreement," online: < http://www.ainc-inac.gc.calonlgmdbkr_e.html>.
128. See City of Hamilton, "Project Updates," online: <http://www.myhamilton.ca/
myhamilton/CityandGovernment/Projectslnitiatives/RedHill/ProjectUpdates.htm >.
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(ii) Recommendations to Address the Public Interest
(a) To inform the public and to increase accountability for the manner
in which Ontario addresses land claims, Ontario should provide specific
information on the OSAA web site about the nature of the outstanding
land claims in Ontario and the status of the efforts to resolve each of
those claims. In addition to a general summary of the number of claims
received, the number of claims at each level of the settlement process,
and the number and value of settlements reached to date, the web site
should provide a brief description of the allegations made in each claim.
The format should be similar to the reports provided to the public by
Canada regarding its Specific Claims (see note 4), and the web site
should also offer a summary of the progress made over the past year
toward resolving each claim.
(b) To increase public accountability, Canada and Ontario should also
publish a brief description of the land claims in which they are currently
parties to litigation, and estimate the amount of funds spent by the
government on such litigation on an annual basis.
(c) To enhance information-sharing with municipalities, Ontario and
Canada should consider involving the province in all municipal
consultations where a settlement contemplates the addition of land to a
reserve and the province has not been a party to the negotiations.
(d) To improve communications about proposed changes to land uses
while claims are negotiated, municipalities, the Crown and First
Nations should consider establishing interim consultation agreements
with respect to lands claimed by First Nations.

Conclusion
The federal Specific Claims Policy, which applies to most land claims
in Ontario, is entitled "Outstanding Business." The title is arguably
indicative of the government's current approach to First Nation land
claims and treaty rights. It suggests that ascertaining the legal obligations
owed by governments to First Nations is an issue to be addressed by
discretionary "claims" policies. It is true that at the time a claim is filed,
the extent of each government's outstanding obligations may be unclear.
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However, I have shown in this paper that the current land claims
processes in Ontario do not offer the appearance of fairness to
aboriginal claimants, nor are governments' obligations regularly
determined and acted upon in a timely way. Most claims that have been
accepted for negotiation have been in the provincial claims process,
without resolution, for well over ten years. Furthermore, the situation
is not improving: the current processes have proved unable to deal with
a growing backlog of outstanding claims.
While there have been significant success stories in individual cases, it
seems clear that the provincial and federal governments need to include
mechanisms for resolving enduring disagreements and ensuring that the
claims are dealt with expeditiously. Further, although in recent years the
federal government has increased its budget for claim settlements, it
appears that the level of resources currently committed by both
governments must be increased significantly to permit the settlement of
more than a small proportion of the outstanding claims in the next
twenty years. Lastly, the law requires Ontario to take steps to ensure
that the existing constitutional rights of aboriginal people are respected
when provincial decisions might interfere with those rights.
Ontario and Canada both took significant steps in the 1980s when
they developed policies for addressing their outstanding obligations in
land claims. The question now is whether they are prepared to increase
their level of commitment to meet those obligations. Doing so will
require a significant investment of energy and resources. Canadians have
been prepared to make such investments on important priorities in the
past-in determining to reduce government deficits, for example. And
Canadians have not questioned the value of such investments when
rights are involved, such as the right of women and minorities to receive
equal pay for equal work.
At the same time, the cost of deferring the settlement of aboriginal
claims appears high, both in financial and human terms. Failing to deal
with land claims and treaty rights in a timely way will continue to leave
aboriginal people with the sense that their rights have once again been
marginalized. Relationships between aboriginal people and nonaboriginal Ontarians will not be made whole overnight. In many cases,
claims negotiations will continue to be difficult, and all parties will need
to be reasonable. The federal government will have to play its part. But
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a systematic effort by Ontario to address First Nation land rights within
this generation, in a manner consistent with fairness and the rule of law,
would be an effort in which Ontarians could justly take pride.
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