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ASSEMBLY OF FIRST NATIONS
1 NICHOLAS ST., 10TH FLOOR
onAWA, ONTARIO K1N 787
TEL: (613) 241-6789 FAX: (613) 241-5808

November 25, 1998,
Phil Fontaine
National Chief
Assembly of First Nations
1 Nicholas Street
Ottawa, Ont KIN 7B7

Bill Erasmus
AFN Regional Chief
Denendeh National Office
P.O. Box 2338
4701 Franklin Avenue, 2nd Floor
Yellowknife, NT Xl A 2P7
Dear Chiefs:
On behalf of the First Nations Joint Task Force representatives, I would like to take
this opportunity to present to you the Report of the Joint First Nations/Canada Task
Force on the Reform of Claims Policy. This report reflects the painstaking and
highly detailed efforts of the past one and a half years of cooperative efforts between
the AFN Chiefs Conunittee on Claims, First Nations technical advisors and
government officials from the Department of Indian Affairs and Northern
Development and Justice.
In introducing the JTF Report, I would like to offer my personal assessment that this
exercise in partnership has succeeded by achieving agreement on the what
participants feel is the best technical approach for resolving claims.
The
reconunendations set out in the proposal are based on the assumption that the goal is
to resolve claims.
It should be kept in mind that both sides had to give and take in this process in order
to reach agreement on these reconunendations. While there are certain aspects of the
proposed process that each side would have liked to take a different approach, the
proposal represents a minimum standard that each side thought their respective
principals could live with.
HEAD OFFICE.
TERRITORY OF AKWESASNE, R R 13, CORNWALL ISLAND, ONTARIO K6H SR7

TEL (613) 932-0410

FAX. (613) 932-041S

ve should be
Overall, in my estimation, this joint policy development initiati
role as a
highlighted as a positive and productive venture in terms of its future
currently
workable and highly useful means for addressing the many issues
confronting the First Nations and the Crown.
ial questions
It must be said, however, that many difficult legal, political and financ
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were raised at the table for discussion. While the input from the
any future
Justice was most helpful, the First Nation participants believe that
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nce for
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expert
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The Joint Task Force has now provided a highly detailed and focussed
implementation
fulfilling the long-standing need for an independent claims body. The
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aspect of the RCAP Report. Although the Task Force could not
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set out for
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ensure that this proposal is entirely faithful to the principles that have
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In the next few weeks, we will be presenting this proposal to the Chiefs
Claims and to the Chiefs at the Confederacy.
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for continuing
On behalf of the Joint Task Force, we look forward to the opportunity
the framework
to meet the challenge of ensuring that this proposal will one day form
anticipation,
for resolving conflicts between the First Nations and Canada. It is our
and mutually
that this proposal will provide a sound basis for a new, constructive
productive relationship.

Sincerely,

Rolland Pangowish
Co-chair Joint Task Force

c.c.
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Minister Stewart

.+.

Indian and Northam
Affairs Canada

TO:

Affairas indiennes
at du Nord Canada

MR. JOHN SINC LAIR
·A1ADM POLI CY AND STRATEGIC DIRECTION
INDIA N AND NORTHERN AFFA IRS
MR. SCOT T SERS ON
DEPU TY MINISTER,
INDIA N AND NORTHERN AFFA IRS

RE:

JOIN T TASK FORC E ON SPECIFIC CLAI MS REPORT
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For the record, we would like to table a report on the Joint Task
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-2As requested we held a meeting in Quebec City to discuss what a model that
could be considered a staged approach might look like. The work to adjust the
curreht drafting instructions to reflect such a model is what I consider to be the
next phase of potential work for the JTF. However, before proceeding theJTF
should receive direction from both First Nations and the federal govemment
.
with regard to Phase II.

Dan Kohoko·
Director, Special Projects
Specific Claims Branch

cc:

Warren Johnson, AlADM, Claims and Indian Govemment, OlAND
Paul Cuillerier, DG, Specific Claims Branch, OlAND
Dennis Wallace, Associate Deputy Minister, OlAND
Daniel Charboneau, Minister's Assistant, DlAND
Rolland Pangowish, Director, Land Rights Unit, AFN

The Joint First Nations - Canada Task Force on Specific Claims Policy

Background and Content
This Joint First Nations-Canada Task Force on Claims Policy Reform has been
charged with addressing an important part of the new partnership the
Government of Canada has promised will characterize its efforts to build a new
relationship with First Nations. If this new relationship is to be based on mutual
trust and respect, we must begin to address those things, which have created
mistrust. Obviously, an important part of this healing process requires that we
effectively resolve outstanding grievances and address the need for an adequate
land and resource base.
For many years, First Nations and others have called for the establishment of an
independent body to resolve outstanding claims. The need to eliminate the
federal government's perceived conflict of interest in resolving claims against
itself has now been widely acknowledged. The mandate of this task force was
to provide a forum where federal and First Nation officials could cooperatively
develop recommendations for the reform of Canada's claims policies.
The commitment to this type of process followed up on the federal govemment's
Red Book commitment to work with First Nations to design a new independent
claims body. This commitment was consistent with the recent RCAP Report
recommendations and many years of similar recommendations by First Nations
and independent observers. This commitment was further affirmed in the
subsequent Gathering Strength and Agenda for Action poliCies of the federal
government, which convey Canada's commitment t~ building a new relationship
with First Nations, based on trust and mutual respect.
The Task Force is a technical table composed of regional First Nation
representatives and federal officials from Indian Affairs and Justice. It began its
work in eamest in the Spring of 1997 and has reached agreement on detailed
recommendations with respect to the major elements of a new process for
addressing what have come to be referred to as specific claims. We have now
identified the required structures, basic procedures and required legislative
measures that would establish a truly independent claims body that would be
more fair, effective and efficient than the admittedly inadequate policy that exists
today.
It is important to note that the underlying assumption for the Joint Task Force's
work was that the goal of the exercise is to find a mutually acceptable means by
which to settle claims. There is a growing backlog of outstanding legal
obligations that represent a liability responsible government must address in fair
. and reasonable fashion.

Assembly of First Nations & D1AND
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The legislative proposal that is hereby conveyed represents the technical table's
best efforts to come to agreement on a detailed proposal and model for a more
credible claims process.
These recommendations have been articulated in the form of drafting instructions
that represent the joint product of extensive efforts by leaders and officials from
both sides. Notwithstanding that every effort was made to meet the needs and
concems of both parties, these proposals articulate the best technical means by
which to resolve claims.
Main Elements of JTF Proposals
The main elements of the proposal are comprised of a commission to facilitate
negotiations and a tribunal to resolve disputes.
The proposed Commission will ensure a more level playing field for negotiations
by providing for independent facilitation. It can draw upon an entire range of
altemative dispute resolution techniques and mechanisms to assist the parties in
reaching final settlements that will be satisfactory to both sides. These tools
range from mere facilitation of meetings to various forms of mediation. If the
parties agree, they can even resort to arbitration to resolve a claim or any issues
within it that may prevent progress in negotiations. . The Commission need
intervene only to the extent required by the parties in their efforts to reach a
resolution.
The proposed Tribunal, on the other hand, would be a last resort. It would be a
quasi-judicial body available to make a final binding determination on the validity
of claims, on discreet legal issues that prevent progress in negotiations or on
compensation to be awarded claimants in lieu of damages to First Nation
communities.
The Tribunal is an essential element in the proposed process. It is where
independence ultimately resides, thereby eliminating any conflict of interest on
the part of the Crown. Its presence is intended to provide incentive for the
parties to conduct negotiations in good faith and to reach timely settlements. The
key difference from the current process, is that incentive for timely and efficient
settlements to be reached is greatly increased.
It should be noted that despite the wish of many First Nations, outstanding lawful
obligations and grievances related to aboriginal title and rights are specifically
excluded from this proposed process.

Assembly of First Nations & DlAND
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The federal govemment insisted on this exclusion, although it did agree that the
issue could be revisited upon the five-year review that is recommended. It was
agreed that a separate review of federal comprehensive claims policy would be
included in the National Delgamuukw Review process that is now being initiated.
The JTF recommendations have maintained the long-standing principle that
negotiations are the preferred means by which to resolve outstanding legal
obligations. We continue to agree that the courts are far too costly, adversarial
and inaccessible too realistically resolve the hundreds of specific claims that
have been brought forward by First Nations.
It is clear that the costs of not settling these claims will continue to grow the
longer they are not addressed. More importantly, the social and economic
benefits of settling these claims makes it an important means by which Canada
can assist First Nations in healing broken communities and building a productive
future.
The big advantage here is that settling outstanding claims is not another
spending program, it is a paying of old debts. These are recognized obligations
that Canada owes First Nations. The benefits that will be derived from bringing
closure to these outstanding matters far outweighs the costs. This initiative is a
key step in building a new relationship by correcting.past wrongs. It represents
one important step in building mutual respect that First Nations and Canada can
undertake immediately.
Key Features
The key features of the proposed model include:
•

The removal of Canada's perceived conflict of interest through the creation of
a truly independent mechanism, which would report directly to Parliament and
the First Nations;

•

The establishment of a Commission to facilitate and ensure good faith
negotiations by providing appropriate mechanisms for altemative dispute
resolution;

•

The establishment of a Tribunal that would be available to claimants to
resolve legal disputes when negotiations fail;

•

The Tribunal can make binding decisions orr the validity of grievances,
compensation criteria and award compensation (subject to reaching an
agreement on a fiscal framework);

Assembly of First Nations & D1AND
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•

Contemporary definition of what types of issues can be brought forwa
rd which
are consistent with case law/evolving jurisprudence that includ
es all legal
obligations arising from the fiduciary relationship and the honou
r of the
Crown;

•

Flexibility to accommodate regional diversity and complement
existing or
future regional mechanisms;

•

The capacity to offer innovative means of resolving outstanding grieva
nces;

•

A legislative base for the new settlement process to ensur
e adequate
authority, impartiality and secure financing;

•

Independent funding for First Nation research, submission and negot
iation;

•

A jOint review after the first five-year period, which· will
assess the
effectiveness of the process and consider matters that could
not be
addressed at this time (e.g. the inclusion of lawful obligations
arising from
site-specific aboriginal rights).

General Issue s
As the Task Force moved through the process, several major items
arose that
presented a special challenge to resolve. A conscious effort had
to be made to
maintain the Task Force's interest-based approach to the discus
sions. These
types of issues brought out some of the more adversarial
aspects of the
relationship and required very sensitive discussion. .
Such issues had undermined previous efforts at joiflt policy develo
pment and this
group resolved that it would not fall into the old pattern of positio
nal bargaining.
These more difficult issues and how we dealt with them may be
informative to
other jOint efforts in future.
Abori ginal Right s

Early on in the process we had to face the fact that the federal govem
ment and
First Nations held very different conceptions about how land grieva
nces shOUld
be addressed. First Nations wanted to hold to the original Red Book
commitment
that an independent commission to deal with al/ claims would
be established.
The federal government insisted that aboriginal title and comprehen
sive claims
had to be dealt with separately.

Assemb ly of First Nation s & D1AND
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The issue of site specific aborigi
nal rights was raised. First Nation
s pointed out
that many First Nations can suf
fer damage due to infringement
on such rights,
but they do not have access to
comprehensive claims negotiation
s. In the First
Nation view, such issues are no
less lawful obligations than any
other specific
claim.
Federal officials were concerned
about opening the door to abo
riginal title
matters. They insisted that the
government would never consid
er
dea
ling with
aboriginal title within the same
process, primarily due to the
complications
presented by issues related to pro
vincial jurisdiction.
Many of the First Nations were not
prepared to support the JTF pro
cess unless
. their concerns about a review of
comprehensive claims policy we
re
addressed.
The issue was only resolved at a
meeting with the Chiefs' Committe
e on Claims
on December 11, 1997, where
the Minister made an explicit com
mitment to a
second process to review federa
l comprehensive claims policy.
This proved
timely, as the Supreme Court of
Canada's Delgamuukw decision
came out later
the same day.
In the end this issue has been flag
ged for inclusion in the five-year
review of the
new process recommended by the
Task Force. ·It is important to not
e that the
proposed process would allow
for issues related' to aboriginal
rights to be
addressed in the independent pro
cess with the consent of the Ministe
r.
Fis cal Framework

Reaching agreement on recomme
ndations for a fiscal framework
proved to be
the biggest challenge the Joint Ta
sk Force had to face.
The tas k force has agreed that cer
tain key principles should guide the
discussion
on a fiscal framework. The bac
klog of claims and the transaction
costs for
processing them should be red
uced. All claims must be resolv
ed within a
reasonable time-frame.
The solution the JTF is recom
mending in terms of a fiscal
framework is
comprised of a budgetary allocat
ion of settlement funds over the
initial five-year
period, which has been referre
d to as a Five-Year Compens
ation Amount
(FYCA). If during the five-year
period when the amount paid in
settlements by
negotiated agreements or Tribuna
l rulings reaches a certain pre
-determined
point, it will trigger a pause in the
Tribunal case-load, until the nex
t budgetary
allocation is determined.

Ass emb ly of Firs t Nat ions & DlA
ND

Page II

02/06/99

The Joint First Nations - Canada Task Force on Specific Claims Policy

Once this point is reached the Commission would not issue certificates for First
Nations to go to the Tribunal. This will prevent the new system from imposing
liabilities that exceed the budgetary allocation. This should satisfy the federal
requirement for a manageable fiscal framework, while meeting the First Nation
need that no claims be excluded from the new independent process.
Although there are federal concerns that one or more large claims could expend
the budgetary allocation early on in the five-year period, the JTF concludes that
the FYCA proposal is the best means by which to meet the minimum
requirements of both parties.
While the federal side has presented the problem at the task force table and has
indicated a wish to explore options which might exclude larger claims from the
Tribunal process, First Nation representatives are not comfortable discussing any
exclusion of lawful obligation claims. Such a compromise would require political
direction and might very well undermine the broad First Nation consensus
maintained to date.
While the JTF is not in a position to resolve how the financing will ultimately be
addressed, agreement was reached on what data (see Appendix B) and
approach will provide the most realistic cost projections for future settlements.
The main variables to be used in making cost projections have been clearly
identified and discussed. For example, 60 claims come in each year and 60% of
those have been accepted for negotiation. This woulp provide the base data for
determining a range of options on financing.
The Joint Task Force Process
The attached Drafting Instructions (see Appendix A) represents the product of
intensive efforts by leaders and officials from both. sides. A great deal of
technical assessment and legal analysiS had to be undertaken when the Joint
Task Force began its task to develop proposals for an independent claims body
over a year and a half ago. The proposals themselves are the product of many
years of work by many different people, all of whom have recognized the need
for fundamental reform.
The JTF did a lot of work, reviewing and debating a wide range of options in
arriving at the recommendations. The suggested model is thought to be the best
course in terms of eliminating the Crown's conflict of interest in dealing with
claims against itself. The JTF proposal aims to achieve fairness, efficiency and
effectiveness in the process for settling specific claims. All agreed that these are
reasonable expectations in view of the serious shortcomings of the current
process.
Assembly of First Nations & DlAND
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There were many legal, political and financial implications brought to bear on
these discussions. The Task Force did devise what it believes is an innovative
and workable solution to the challenge of jointly establishing recommendations
for a fiscal framework. The Joint Task Force relied heavily upon the many years
experience of participants, the wealth of past analytical material, as well as the
expertise of the various experts and consultants whom were brought into the
process at different points
This process has clearly been unique in that it demanded representatives from
both sides to act in a mutually supportive fashion to achieve results. There was
not a whole lot of previous experience in such joint efforts to draw upon and the
participants discovered that it required a great deal of mutual support and
understanding to make progress.
Each party had seek to understarid the constraints under which the other
operates, especially at those difficult points in the discussion when it seemed that
different view-points might seem insurmountable.
From the outset, we had determined that these discussions must be guided by
an interest-based approach, which was non-positional and required wide
consultation. The development of mutually acceptable guiding principles helped
both sides reach agreement relatively quickly on wli~t the main elements of the
recommendations should be. In this way, the Task Force has been able to take
up one element at a time and work our way through the required details.
It is hoped that this will help our respective principles, the Government of Canada
and First Nations, come to agreement on proposals that can be mutually
sanctioned and implemented within an agreed time-frame.

Current Status
The National Chief and Minister have both expressed the desire to have the new
body in place by April of 1999. The Minister'S commitment to First Nations that
the required legislation would be jOintly developed provided the Task Force with
some sense of urgency in its efforts to complete the package. The goal has
been to have legislation ready for introduction to Parliament early on in the
current session.
Part of the urgency in moving this forward quickly is due to the growing backlog
of claims, currently at approximately four hundred (400). This backlog has
contributed to the frustration and sense of grievance that have characterized
relations between Canada and First Nations for so many years.
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The need to clear up uncertainty and remove impediments caused by
outstanding claims is now more apparent than ever, as First Nations and
Canadians both pursue a wider range of economic opportunities and business
partnerships. Developments in the law have helped clarify the legal basis of
these claims and federal responsibilities in that regard, making it even more
imperative that we eliminate the appearance of conflict in how Canada deals with
First Nation grievances against itself.
It had been expected, that pending agreement on the recommendations, the
proposals were to go forward to Cabinet last June. That was postponed. The
delay was required in order to address the federal requirement for a fiscal
framework as set out in the Red Book. Based on the mutual desire to move
forward on the required reforms without delay, the Task Force has begun to
prepare a model of what the basic elements for legislation might look like. If the
Drafting Instructions were approved by Cabinet, the Task Force can move
forward with the development of an actual bill very quickly.
The Task Force was directed to work on a fiscal framework over the summer and
has sought to satiSfy the federal need for financial "predictability". This aspect
was time-consuming because it was found that building a fiscal framework had
fundamental implications for key aspects of the proposed model under
discussion. It also brought about a further re-evaluation of such fundamental
questions as what comprises independence, how much will it cost and issues
surrounding fiscal control.
It is believed that the Five-Year Compensation Amount recommended by the
Task Force addresses the concems raised by the federal government. It
required a significant compromise on the part of First Nation representatives who
had a clear mandate to avoid putting financial caps on the settlement of claims.
It was with great difficulty that the Task Force managed to reach agreement on a
fiscal framework that would not prejudice or exclude claims.
The Task Force firmly believes that its proposal will prpvide the best means by
which to settle claims. It is important to begin aadressing these outstanding
matters in a significant way, as the costs for First Nations and Canada can only
rise with any further delay. The costs of not settling these matters in a fair and
timely fashion will be far greater.
If the attached proposals are found acceptable and provide the basis for moving
forward into implementation, it is suggested that the First Nations and Canada
begin to consider the types of mutually acceptable individuals who should fill the
key positions in the new body. It may also be timely to consider the
establishment of a joint advisory body to assist the new claims commission and
tribunal in setting itself up.

Assembly of First Nations & DlAND
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can serve as a
The Task Force believes it has engaged in an exercise that
s and Canada.
landmark and model for the new partnership between First Nation
of technical,
array
It has addressed in a creative and co-operative spirit a wide
innovative and
legal and financial challenges. It has jointly produced a detailed,
practical proposal.
technical
The Task Force remains ready and willing to provide any further
contribute to
assistance that may be required. It is hoped that our work will soon
a new process
the enactment of legislation and other measures that will ensure
to resolve claims to the satisfaction of all parties.

Assembly of First Nation s & OlAND
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App endi x A

Proposed Final Draft of
Legislative Drafting Instructions

for an
Independent Claims Body

Nov emb er 20,1 998

Note:

These instructions for preparing legislation are the product of a
Joint First Nations and Canada Task Force which completed the
work in a series of monthly meetings beginning February of 1997

Assembly of First Nations & DlAND
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. . . . . . . . . -85

SHORT TITLE

Short title
1. The bill will provide that the Act may be cited as the First
Nations Specific Claims Resolution Act.
INfERPRETATION

Definitions
2. The bill will set out the following definitions.
IIAFN"
« APN »

"AFN" means the National Indian Brotherhood,
Assembly of First Nations.

also known as the

l1band ll
« bande »

"band" means

(a) a band as defined in subsection 2(1) of the Indian Act;
(b) a group of Indians that was recognized as a band under the
laws of Canada, or whose ancestors were so recognized, and
whose members are members of a band referred to in paragraph
(a) or (c); or
(c) a group of persons that was a band as defined in subsection
2(1) of the Indi?~ Ac r that was a signatory to a comprehensive
claim settlement agreement entered into with the Government of
Canada or to any other agreement specified by the regulations.
"Commission"
« Corruni ssion »

"Commission" means the First Nations Specific Claims Commission
established by subsection 5(1).

- 2 Draft No. 11 Not edited or revised First Nations Specific Claims
DN/HR
. . . . . . November 19, 1998 . . . . . . . . . . -85
"competing
claim"

revendication
concurrente »

«

"competing claim" means a claim brought by a band before an
adjudicative body otherwise than .:iliUer this Act iT there is
another claim filed under section 10 and the two claims are in
respect of the same asset and raise substantive or remedial
issues that could result in irreconcilable decisions.
Crown 11
« Sa Majeste »
II

"Crown" means Her Majesty in right of Canada.

1TMinister li
« ministre »
"Minister" means
Development.

the

Minister

of

Indian Affairs' and Northern

"Tribunal"
«

Tribunal

»

"Tribunal" means the First Nations
established by subsection-2C 1).

Specific

Claims

Tribunal

PUPPOSE OF Acr

Purpose
3. The bill will provide that the purpose of the Act is to
establish an independent and expert Commission to help First
Nations and the Crown settle, or resolve by binding arbitration,
certain claims and to establish an independent and expert Tribunal
to expeditiously and finally determine issues referred to it that
arise from such claims.
NON-DEROGATION

Aboriginal
rights

- 3 ns Spec ific Claim s
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inty, noth ing in
4. The bill will prov ide that , for grea ter certa
dero gate from the
the Act shal l be cons trued so as to abro gate or
~982.
Act,
appl icati on of secti on 35 of the Cons titut ion
PART 1
FIRST NATIONS SPEC IFIC CLAIMS COMMISSION

Gene ral
ision s for the
5 to 9 The bill will inclu de th~ follo wing prov
s Comm ission and
estab lishm ent of the Firs t Natio ns Spec ific Claim
Comm ission .
for gene ral adm inist rativ e matt ers rega rding the
Esta blish ment
is here by
(1) The Firs t Natio ns Spec ific Claim s Comm ission
estab lishe d.
5.

Memb ers of the
Comm ission
ission er, a Vice (2) The Comm ission shal l cons ist of a Chie f Comm
r memb ers to be
Chie f Comm ission er and betw een three and five othe
l.
ap~ointed by the Gove rnor in r unci
Reco mmen datio n
(3) Perso ns are elig ible to be appo inted only
recom mend ed by the AFN and the Mini ster.

if

they are

Regi onal
repr esen tatio n
d
(4) Appo intme nts shal l be made havin g regar
.
repr esen tatio n in the memb ershi p of the Comm ission

to

regio nal

Full- time and
part- time
er shal l be
(5) The Chie f Comm ission er and Vice -Chi ef Comm ission
inted as full- time
full- time memb ers and othe r memb ers may be appo
or part- time memb ers of the Comm ission .

- 4 Draft No. 11 Not edited or revised First Nations Specific Claims
DN/HR
. . . . . . . November 19, 1998 . . . . . . . . . . -85
Terms
(6) Each member of the Commission shall be appointed for a term
of not more than five years and may be removed by the Governor in
Council only for cause on the recommendation of the AFN and the
Minister.
Re-appointments
(7) Subsections (2) to (6) apply to re-appointments.
Remuneration
5. ~ (1) Each full-time member of t-1e Commission shall be paid the
salary that is fixed by the Governor in Council and each part-time
member shall be paid the fees or ,other remuneration for that
member's services that are fixed by't~ie Governor in Council.
Expenses
(2) Each member of the Commission is entitled to be paid
reasonable travel and living expenses incurred by the member in the
course of carrying out the member's duties under this Act while
absent from the member's ordinary place of residence.
Chief executive
officer
6. (1) The Chief Commissioner is the chief executive officer of
the Commission.

Deputy head
(2) The Chief Commissioner has all of the powers and duties of
the deputy head of a department for the purposes of the Financial

Administration Act.
Direction of Commission
(3) The Chief Commissioner's powers are subject to the direction
of the Commission.
Delegation

- 5 -
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of the Chie f
(4) The Chie f Comm ission er may dele gate any
er of the
memb
r
othe
Com miss ioner 's powe rs and dutie s to any
Comm ission .
Abse nce or
inca paci ty
of the Chie f
(5) In the even t of the absen ce or inca paci ty
er is vaca nt, the
Comm ission er or if the offic e of Chie f Comm ission
of the powe rs and
Vice -Chi ef Comm ission er has and may exer cise all
er.
ission
Comm
perfo rm all of the dutie s of the Chie~
Staf f
and term s and
7. (1) Subj ect to the plan of orga niza tion
n (2), the
ectio
subs
cond ition s of empl oyme nt approv~ ~ ~der
the agen ts,
and
Comm ission may empl oy the offic ers and empl oyees
the purp ose of
advi sers and expe rts that it deem s nece ssary for
and cond ition s of
this Act and may fix thei r remu nerat ion and term s
empl oyme nt.
plan of
orga niza tion
and term s and
cond ition s of
empl oyme nt
(2) The Gove rnor in Coun cil ,'ay appro ve
estab lishm ent
the
orga ni 7.at ion for
plan of
a
for
clas sific atio n of the cont inuin g posi tions nece ssary
prop er func tioni ng of the Comm ission ; and
(a)

and
the

each clas s of
(b) the estab lishm ent of rates of comp ensat ion for
emplo ymen t that
posit -joT' , "-nd the -:'!':',ar t~:-ms and cond ition s of
the Comm ission cons iders desi rable .

Publ ic Serv ice
Staf f Rela tions
Act
the name of the
(3) The Gove rnor in coun cil may, by orde r, add
Publ ic Serv ice
the
to
Comm ission to Part I or Part II of Sche dule I
so, subs ectio n
Staf f Rela tions Act. If the Gove rnor in Coun cil does
oyee s.
(1) does not apply in resp ect of offic ers or empl
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Audi t
nated by the
8. A qual ified indep ende nt audi tor who is desig
acco unts and
on's
missi
Comm ission shal l audi t annu ally the Com
audi t to the
the
finan cial trans actio ns and shal l make a repo rt of
Comm ission , the AFN and the Mini ster.
Com missi on's
repo rt
acti vitie s to
9. (1) The Comm ission shal l subm it a repo rt on its
r the end of each
the AFN and the Mini ster with in si~ mont hs afte
fisca l year .
Tabl ing of
repo rt
Hous e of
(2) The Chie f Comm ission er shal l subm it to each
days on
y
thirt
Parli amen t a copy of the repo rt on any of the first
to the
itted
whic h that Hous e is sitti ng afte r the repo rt is subm
AFN and the Mini ster.

Filin g Claim s
resp ect to the
10 and 11 The bill will prov ide the follo wing with
filin g of claim s.
What claim s may
be filed
on any
(1) A band may file with the Comm ission a claim based
ges to
dama
in
lted
of the follo wing that the band claim s has resu
the band :
10.

the Crow n of
(a) a brea ch by, or non- fulfi lmen t on the part of,
that arise s
,
ation
a lega l :::t-li gat j')n, ':',,0:::2-,,1':""l9 a fidu ciary oblig
to India ns or
from a treat y, unde r any law of Cana da perta ining
l unde rtaki ng or
land s reser ved for the India ns, from a unil atera
unde r an agree ment betw een a band and the Crow n;
inclu ding a
a brea ch by the Crow n of a lega l oblig ation ,
Crow n's
the
of
out
arise s
that
oblig ation ,
fidu ciary
adm inist ratio n of India n mone ys or othe r asse ts;
(b)

lands taken by
(e) failu re to prov ide comp ensat ion for reser ve
ority ; and
the Crow n or any of its agen cies unde r lega l auth

,

i
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conn ectio n with
(d) fraud by empl oyee s pr agen ts of the Crow n in
the acqu isitio n or disp ositi on of reser ve land s.
Cons ent of
Mini ster
claim base d on
(2) If the Mini ster cons ents, a band may file a
red to in
refer
ation
oblig
the brea ch or non- fulfi lmen t of an
resu lt in
t
migh
s
para grap h (1) (a) or (b) that the band claim
dama ges to the band .
When othe r
proc eedin gs
(3) A band may not file a claim if
same facts and
(a) there are proc eedin gs that are base d on the
that are befo re an adju dica tive body ;
proc eedin gs; and
(b) the band and the Crow n are part ies to those
rally .
(c) the proc eedin gs have not been adjou rned gene
who may bring a
claim

:1. A claim may be brou ght iurw ard only
(a) or (c) of
(a) in the case of a band ref'r red to in parag raph
cil of the band
the defi nitio n "band " in secc: ion 2, by the Coun
e of the band
tativ
esen
repr
a
or, if there is no such Co'm cil, by
es of the
edur
proc
who is appo inted by it in acco rdanc e with the
Comm ission ; and
(b) in the case of a band refer red to
defi nitic n "band " -'.1! sec.;ti G.:l 2 (in this
the "form er band "), by a repr esen tativ e
appo inted by it in acco rdanc e with
Comm ission and with the cons ent of

in parag raph (b) of the
parag raph refer red to as
of the form er band who is
the proc edur es of the

of the form er
(i) the Coun cil of the band of whic h the memb ers
band are curr ently memb ers, or
e of the band
(ii) if there is no such Coun cil, a repr esen tativ
edur es of the
who is appo inted by it in acco rdanc e with the proc
Comm ission .
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Powe rs and Duti es of Comm ission

wing powe rs and
12 to 16 The bill will prov ide for the follo
dutie s of the Comm ission .
Powe rs and
dutie s

12.

(1) The Comm ission

in resp ect of the
(a) shal l esta blish proc edur es and poli cies
of claim s, takin g
settl emen t or reso lutio n by bind ing arbi trati on
s, effec tiven ess
into acco unt prin ciple s of fair. ess, time lines
and good faith nego tiati ons;
intm ent of
shal l esta blish proc edur es wL:h resp ect to the appo
repr esen tativ es for the purp oses of secti on 11;
(b)

inist er fund ing
(c) shal l esta blish fund ing prio ritie s and adm
s for filin g
claim
of
with resp ect to the resea rch and prep arati on
with the Comm ission ;
inist er fund ing
(d) shal l esta blish fundi ng prio ritie s and adm
the Comm ission
re
befo
s
with resp ect to the advan ceme nt of claim
h 28(1) (a) of
or the Trib unal , on judi cial revie w unde r para grap
on appe al to the
the Fede ral Cour t Act or q~ leave to appe al or
~upreme Cour t of Cana da;
claim s and
shal l rece ive claim s fr'm band s, regi ster the
of the claim and
supp ortin g docu ment ation , an3 prov ide copie s
supp ortin g docu ment ation ro the Mini ster,
(e)

erenc e with the part ies
(f) shal l conv ene an initi al plann ing conf

s, any gaps in
to iden tify and discu ss the lega l and factu al issue
faci litat e a
the resea rch, and any othe r matt ers that will
settl emen t or o:-he L .1.:=s"l:.i:::ion of the claim ,
prov ide for
on the requ est of the part ies,
shal l,
(g)
or othe r nonfaci litat ion, medi ation , non- bindi ng arbi trati on
bind ing
or
mech anism s
reso lutio n
disp ute
adju dica tive
arbi trati on,
on the requ est of
(h) subj ect to subs ectio ns (2) and (3), may,
any issue in
the part ies, refe r to the Tribu nal for a deci sion
ation or
pret
inter
the
resp ect of a claim or in resp ect of
impl emen tatio n of a settl emen t agree ment ,
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and faci litat e
(i) may, on the requ est of the part ies, conv ene
ons to prov ide
sessi
addi tiona l plan ning conf erenc es and comm unity
, relev ant
band
for the invol veme nt of elde rs, memb ers of the
Crow n offic ers, and othe r inter este d perso ns;

appr opria te
may, on the requ est of a part r, prov ide for
tran slati on and inter pret ation serv ices;
(j)

for expe rt and
(k) may, on the requ est of the part ies, prov ide
comp ensat ory
l,
lega
l,
rica
tech nica l stud ies in rela tion to histo
othe rwis e
or
e
settl
and othe r issue s to assi st the par~ies to
reso lve the claim ;
tanc e in the
(1) may, on the requ est of a party , prov ide for assis
;
ment
agree
t
emen
draf ting and ratif icati on of a settl
al mate rials in
(m) may obta in, deve lop or distr ibut e educ ation
resp ect of claim s unde r this Act;
settl eme nts or
(n) may arran ge for train ing sessi ons resp ectin g
ute reso lutio n
disp
othe r reso lutio ns of claim s, non- adju dicat ive
s;
mech anism s, cultu ral awar eness and othe r issue
ion unde r
may, if a claim ant is awar ded mone tary comp ensat
litat ion,
faci
for
ide
prov
Part 2, on requ est of the part ies,
dica tive
adju
nonr
medi ation , non- bind ing arbi trati on or othe
tiate
nego
to
ies
Gisp ute reso lutio n mech anisrr to assi st the part
in
or
e
in whol
the tran sfer of land or othe r asse ts in lieu,
part , of the mone tary comp enqa tion;
(0)

publ ic
foste r
to
infor mati on progr ams
cond uct
may
of the
ities
activ
unde rstan ding of this Act and of the role and
Comm ission unde r it; and
(p)

y of relev ant
(q) subj ect to secti on 17, may deve lop a repo sitor
infor mat1 nn on cl~~~c a~d cela ted issue s.
Refe rral to
Trib unal
ion crite ria or
(2) The issue of valid ity of a claim or comp ensat
red to the Trib unal
comp ensat ion in resp ect of a claim may be refer
only if
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ene a meet ing
(a) the claim ant requ ests the Comm ission to conv
resol ved by
be
can
issue
with the part ies to discu ss whet her the
and
(g);
any of the mean s refe rred to in para grap h (1)
ing, the
at any time afte r the date set for the meet
ifica te
cert
a
s
issue
Comm ission , on the requ est of the clE~mant,
refe rring the issue to the Trib unal .
(b)

Non- mone tary
comp ensat ion
(3) Issue s of non-m oneta ry
the Trib unal .

compe~sation

may not be refer red to

Limi tatio n

Comm ission
perfo rm duti es
(4) The Comm ission may not exer cise powe rs or
grap h (1) (e), in
unde r subs ectio n (1) or (2), othe r than para
title with out the
resp ect of a claim base d on abor igina l righ ts or
ng that thos e
andi
ithst
agree ment of the claim ant and the Crow n, notw
of the Crow n.
part
righ ts may give rise to lega l oblig ation s on the
a party , refe r the
Howe ver, the Comm ission may, on the requ est of
righ ts or title to
issue of whet her a claim is based on abor igina l
the Trib unal for a deci sion .
Lih,i tatio n perso ns who
part icipa te
rega rding
fund ing
with resp ect to a part icul ar claim ,
A pers on who,
(5)
s or adm inist ering
part icipa tes in estab lishi ng fundi ng prio ritie
atten d a plan ning
fund ing unde r para grap h (1) (c) or (d) shal l not
litat or, medi ator
faci
conf erenc p unde r par:::=~,p~ (1) (f) or act as a
of the claim .
or arbi trato r unde r parag raph (1) (g) in resp ect
Noti ce to third
part ies
prov inces , band s
13. (1) The Comm ission shal l prov ide notic e to
the opin ion of the
and perso ns of the filin g of claim s that may, in
. The claim ant and
Comm ission , sign ifica ntly affec t thei r inte rests
rega rding whos e
the Crow n may make subm issio ns to the Comm ission
inte rests are affec ted.
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Effe ct of
failu re to
noti fy
a settl eme nt or
(2) Failu re to prov ide notic e does not inva lidat e
Part.
arbi tral awar d in resp ect of a claim unde r this
Part icipa tion
of third
part ies
the Comm ission
14. On the requ est of the claiman~ and the Crow n,
icipa te as a party
shal l allow any prov ince, band or p.rso n to part
n proc ess unde r
in, or to be cons ulted durin g, a disp ute reso lutio
this Part .
Othe r claim s
may assi st them
15. On the requ est of the part ies, the Comm ission
claim s that are not
-- to settl e or reso lve by bind ing arbi trati on
base d on the grou nds set out in secti on 10.
Dele gatio n
rs and dutie s,
16. The Comm ission may deleg ate any of its powe
of its memb ers
any
othe r than the powe r unde r subs ectio n 42(2 ), to
be perfo rmed or
or empl oyee s. Any powe rs anad ;ies dele gate d must
es and poli cies
exer cised in acco rdanc e with the proc edur
(a).
estab lishe d by the Comm ission "nde r para grap h 12(1)
Con fiden tiali ty

ision s to ensu re
17 to 19 The bill will inclu de the follo wing prov
infor mati on in
ange
that part ies feel that they can open ly exch
proc eedin gs befo re the Comm ission .
No disc losu re
with out cons ent
whos e serv ices
17. Any Comm ission er, and any perso n empl oyed or
mati on in the
are enga ged by the Comm ission , who rece ives infor
arbi trati on a
ing
bind
by
cour se of attem pting to settl e or reso lve
with out the
on
mati
claim unde r this Part may not discl ose the infor
spec ified in the
cons ent of the part ies, unle ss the infor mati on is
regu latio ns made by the Comm ission .
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Evid ence not
admi ssibl e in
othe r
proc eedin gs
or any
Evid ence of anyt hing said , any posi tion taken
disp ute-' reso lutio n
admi ssion made by a part y in the cour se of d
out the cons ent of
proc ess unde r this Part is not admi ssibl e, with
the party , in any othe r proc eedin g.
18.

Limi tatio ns on
faci litat ors,
medi ators and
arbi trato rs
arbi trato r appo inted
19. A faci litat or, medi ator c
not
parag raph 12(1) (g) in resp ect of a claim shal l

unde r

at a pane l
repre sent any of the part ies or inter veno rs
of the claim ;
hear ing, or in any othe r proc eedin g, in resp ect
(a)

or in any othe r
(b) be a comp etent witn ess at a pane l hear ing,
proc eedin g, in resp ect of the claim ; or
ment s or thing s
(c) prod uce, or be comp ellab le to prod uce, docu
proc eedin g, in
r
othe
for use at a pane l hear ing. or in any
Lcsp ect of the claim .
P·ffiT 2
FIRS T NATIONS SPEC IFIC CLAIMS TRIBUNAL
Gene ral
ision s for the
20 to 23 The bill will inclu de the follo wing prov
s Trib unal and for
estab lishm ent of the Firs t Natio ns Spec ific Claim
unal .
Trib
the
gene ral adm inist rativ e matt ers regar ding
Estab lishm ent
Natio ns Spec ific
20. (1) Ther e is hereb y estab lishe d the Firs t
Claim s Trib unal .
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Memb ers of the
Trib unal
Adju dicat or, an
(2) The Trib unal shal l cons ist of a Chie f
to be appo inted by
Asso ciate Chie f Adju dicat or and othe r memb ers
the Gove rnor in Coun cil.
Reco mmen datio n
(3) Perso ns are elig ible to be appo inted only
recom mend ed by the AFN and the Mini ster.

if

they

are

Regi onal
repr esen tatio n
Q
havin g rega rd
(4) Appo intm ents shal l be mad
Trib unal .
t.ie
01'
p
repr esen tatio n in the memb ershi

to

regio nal

Full- time and
.. part- time
dicat or shal l
(5) The Chie f Adju dicat or and Asso ciate Chie f Adju
appo inted as fullbe full- time memb ers and othe r memb ers may be
.
time or part- time memb ers of the Trib unal
Term s
for a term of
(6) Each memb er of the Tribu nal shal l be appo inted
the Gove rnor in
not more than five year s and may be remo ved by
the AFN and the
of
Coun cil only for caus e on the recom mend ation
Mini ster.
Elig ibili ty
as a part- time
(7) A pers on is not ineli gibl e to hold offic e
g acted for
havin
memb er of the Trib unal by reaso n only of actin g or
a band in any matL er.
Re-a ppoin tmen ts
ts.
(8) Subs ectio ns (2) to (6) apply to re-ap poin tmen
Remu nerat ion
paid the
(1) Each full- time memb er of the Trib unal shal l be
and each part- time
salar y that is fixed by the Gove rnor in Coun cil
20.~

I
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memb er shal l be paid the fees or othe r remu
nerat ion for that
mem ber's serv ices that are fixed by the Gove rnor
in Coun cil.
Expe nses
(2) Each memb er of the Tribu nal is enti tled to be
paid reaso nabl e
trav el and livin g expe nses incu rred by the ir.e ••.ber
in th'e cour se of
carr ying out the mem ber's dutie s unde r this Act whil
e abse nt from
the mem ber's ordin ary plac e of resid ence .
Chie f exec utive
offic er
21.

(1) The Chie f Adju dicat or is the chie f exec utive
offic er of
the Trib unal .
Depu ty head
(2) The Chie f Adju dicat or has all of the powe rs and
dutie s of the
depu ty head of a depa rtme nt for the purp oses
of the Fina ncia l

Adm inist ratio n Act.
Dele gatio n

(3) The Chie f Adju dicat or may dele gate any
of the Chie f
Adju dica tor's powe rs and dutie s to any othe
r memb er of the
Tr:'!: Junal .
Abse nce or
inca paci ty
(4) In the even t of the absen ce or inca paci ty
of the Chie f
Adju dicat or or if the offic e of Chie f Adju dicat
or is vaca nt, the
Asso ciate Chie f Adju dicat or has and may exer cise
all of the powe rs
and perfo rm all of the dutie s of the Chie f Adju
dicat or.
Staf f
22. (1) Subj ect to the plan of orga niza tion
and term s and
cond ition s of empl oyme nt appro ved unde r subs
ectio n (2), the
Tribu nal may empl oy the offic ers and empl oyees
and the agen ts,
advi sers and expe rts that it deem s nece ssary for
the purp oses of
this Act and may fix thei r remu nerat ion and term s
and cond ition s of
empl oyme nt.
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plan of
orga niza tion
and term s and
cond ition s of
empl oyme nt
(2) The Gove rnor in Coun cil may appro ve
(a)
a
plan
of
orga niza tion
for
the
estab lishm ent
and
clas sific atio n of the cont inuin g ];"os ition s nece
ssary for the
prop er func tioni ng of the Trib unal ; and
(b) the estab lishm ent of rates of comp ensat ion
for each clas s of
posi tion, and the othe r term s and cond ition s of
emplo ymen t that
the Tribu nal cons iders desi rable "

"0

Publ ic Serv ice
Staf f Rela tions
Act
(3) The Gove rnor in Coun cil may, by orde r, add
the name of the
Trib unal to Part I or Part II of Sche dule I to
the Publ ic Serv ice
Staf f Rela tions Act. If the Gove rnor in Coun cil does
so, subs ectio n
(1) does not appl y in resp ect of offic ers or empl
oyee s.
Auui t
23. A qual ified indep ende nt audi tor who is desig
nated by the
Trib unal shal l audi t annu ally ti:.e Tribu nal r s acco
unts and finan cial
trans actio ns and shal l make a repo rt of the audi
t to the Trib unal ,
the AFN and the Mini ster.

Pane ls
24 to 26 The bi 1.1 .,':':1 ':'~"~':~"ude the follo wing
prov ision s for the
estab lishm ent of pane ls of the Tribu nal
and for gene ral
adm inist rativ e matt ers rega rding the pane ls.
Strik ing a
pane l
24. Afte r an issue has been refer red to the
Tribu nal unde r
secti on 12, the Chie f Adju dicat or shal l strik e
a pane l of one,
three or five memb ers of the Tribu nal to hold
a hear ing into the
issue and make a deci sion . In the case of an issue
that is refer red
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to the Tr ibu na l un de r su
bs ec tio n 12 (2) , the pa ne
l th at is str uc k
mu st ha ve thr ee or fiv e
me mb ers .
In co ns ist en t
in ter es ts of
fu ll- tim e
me mb ers
25 . (1) A fu ll- tim e me
mb er of the Tr ibu na l sh all
no t ac ce pt or
ho ld an y of fic e, me mb ers
hip , em plo ym ent or in ter
es t or en ga ge in
an y bu sin es s tha t is
inc on sis ten t wi th the
pe rfo rm an ce or
ex er cis ing of th eir du tie
s an d po we rs.
In co ns ist en t
in ter es ts of
pa rt- tim e
me mb ers

(2) If a pa rt- tim e me mb
er of the Tr ibu na l wh o
he ar, or is he ari ng , any
is ass ign ed to
iss ue be for e a pa ne l ho lds
or oth er in ter es t th at
an y pe cu nia ry
is inc on sis ten t wi th the
ex erc isi ng of th eir du tie
pe rfo rm an ce or
s an d po we rs in re lat io n
to the iss ue , the
me mb er sh all wi tho ut de
lay dis clo se tha t in ter
es t to the Ch ief
Ad jud ica tor an d is in eli
gi bl e to he ar, or to co nti
nu e to he ar, the
iss ue .
Ac ':;i ng af te r
ter mi na tio n of
ap po int me nt
26 . (1) A pe rso n wh o ha
s ce ase d to be a me mb er
of the Tr ibu na l
ma y, wi th the au tho riz ati
on of the Ch ief Ad jud ica
tor an d fo r the
pe rio d th at the Ch ief
Ad jud ica tor ma y fix , tak
di sp os iti on of any ma tte
e pa rt in th e
r in wh ich th at pe rso n bec
am e en ga ge d wh ile
ho ldi ng of fic e as a pa ne
lli st, and a pe rso n so au
fo r th at pu rpo se, bp. n~e
tho riz ed sh all ,
~~n to be a pa ne
lli st.
If pa ne lli st
un ab le to ac t

(2) If a pa ne lli st ha s tak
en pa rt in a ma tte r and fo
is un ab le to tak e pa rt
in the dis po sit ion of the r an y rea so n
rem ain ing pa ne lli sts who
ma tte r, the
too k pa rt in the ma tte r
ma y, wi th the
au tho riz ati on of the Ch ief
Ad jud ica tor , ma ke the dis
po sit ion .

Po we rs an d Du tie s of Pa ne
ls
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27 to 34 The bill will prov ide for pane l hear ings
. In part icula r,
it will prov ide for the follo wing powe rs and dutie
s of pane ls.
Hear ings
27. (1) A pane l shal l, afte r provi s;iing notic
e to the part ies,
hold a hear ing, at the time and place thac the pane
l cons iders most
appr opria te, into the issue in resp ect of whic
h the pane l was
struc k.

Frivo lous or
vexa tious
issue s
(2) The pane l may decl ine to hold a hear ing
if it is of the
opin ion that the issue is frivo lo j Dr vexa tious
or that it is
prem ature to decid e it.
Comp eting
claim s
(3) The pane l shal l decl ine to hold a hear ing in
resp ect of an
issue refe rred to the Tribu nal unde r subs ectio n
12(2) if the pane l
deter mine s that there is a comp eting claim in rela
tion to the claim
in resp ect of whic h the issue was refer red.
If band s do not
part icip ate
(4) If a band to whic h noti c, was given unde r subs
ectio n 28(1)
did not appl y unde r secti on 29 for statu s as a party
and the pane l
is not satis fied that tne band was lega lly
incap able of
part icipa ting as a party or was other wise unab le
to part icipa te as
a part y beca use of exce ption al circu msta nces
, the pane l shal l
decl ine to hold a hear ing in resp ect of a claim brou
ght by the band
that is in respe~t 0 T th~ same asse t as the claim
in resp ect of
whic h notic e was given if the claim s raise subs tanti
ve or reme dial
issue s that could resu lt in irrec onci lable deci
sion s.
Noti ce
(5) If a pane l decl ines to hold a hear ing,
part ies writ ten reaso ns for the decis ion.
Noti ce to third
part ies

it shal l give the
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28. (1) A pane l shal l prov ide notic e, in acco
rdanc e with the
Trib unal 's rules of prac tice and proc edur e, to prov
inces , band s and
perso ns if an issue that was refe rred to the
Trib unal unde r
subs ectio n 12(2) may, in the opin ion of the pane
l, sign ifica ntly
affe ct thei r inte rests .

Effe ct of
failu re to
noti fy
(2) Failu re to prov ide notic e does not inva lidat e
any deci sion of
the pane l.
Inter veno r or
party statu s
29. A pane l may, on appl icati on by a prov ince,
band or perso n to
whom

notic e was give n, gran t the appl ican t inter veno r
statu s or, in
the case of a band or of a prov ince that has
cons ented to the
juris dict ion of the Trib unal , statu s as a party
.

Hear ings
30. (1) Subj ect to this Act, a pane l shal l cond
uct its hear ings
in any mann er that it cons iders fit.

Limi tatio n
(2) In deter mini ng how to
rega rd to any subm issio ns
mann er in whic h the hear ing
of achie ving an expe ditio us

COljU Ct a hear ing, a pane l shal l have
that a party has made rega rding the
is to be cond ucted and the impo rtanc e
reso lutio n.

Powe rs in
relat ion to
hear ings
31. In relat ion to a hear ing, a pane l may
(a) in the same mann er and to the same exte nt as
a supe rior cour t
of reco rd, summ on and enfo rce the atten danc e of
witn esses and
comp el them to give oral or writ ten evide nce
on oath and to
prod uce the docu ment s and thing s that the pane l
deem s requ isite
to the full hear ing and cons idera tion of the claim
;
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(b) rece ive and acce pt the evide nce, inclu ding
oral histo ry, and
othe r infor mati on, whet her on oath or by affid avit
or othe rwis e,
that the pane l sees fit, whet her or not that
evide nce or
infor mati on is or woul d be admi ssibl e in a cour
t of law, unle ss
it woul d be inad miss ible in a cour t by reaso n
of any priv ilege
unde r the law of evide nce;
(c)
lengt hen or shor ten any time limi t estab lishe
d
Trib unal 's rules of prac tice and proc edur e; and
(d)
awar d costs in acco rdanc e with the Trib unal 's
prac tice and proc edur e.

by

rules

the
of

Duti es and
othe r powe rs
32.

(1) A pane l

(a) shal l make a deci sion on any issue in resp
ect of whic h it
hold s a hear ing and, in the case of an issue
refer red to the
Trib unal unde r subs ectio n 12(2) or any othe r issue
in resp ect of
whic h a party requ ests writ ten reaso ns, shal l give
the part ies
writ ten reaso ns for its deci sion ;
(b) if the issue in resp ect of whic h it is hold
ing a hear ing is
the vali dity of the claim ,

(i) shal l not apply any rule or doct rine that woul
d proh ibit
bring ing the claim beca use of delay ,
(ii) shal l decid e the vali dity of the claim on
the basi s of
whet her it satis fies an~ of the groun ds set out
in subs ectio n
10(1 ), and
(iii) shal l, on the requ est of the Crow n, deter mine
whet her or
not the Crow n is sole ly resp onsi ble;

(c) when it deter mine s that the Crow n is liab le in
resp ect of a
claim but not sole ly resp onsi ble,
(i)
shal l, if it deter mine s that a prov ince is
part ly
resp onsi ble, adju st the awar d agai nst the Crow n
acco
rding
ly,
. and

(ii) may, in any othe r case, adju st the awar d agai
nst the Crow n
acco rding ly; and
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(d) may, in its awar ds, prov ide for struc tured paym
ents.
Com pensa tion
(2) Any comp ensat ion that a pane l award s must be
a just amou nt of
mone tary comp ensat ion for econo mic loss. For grea
ter certa inty , a
pane l may not awar d puni tive or exem plary dama
ges.
With draw al befo re evide nce
in chie f
33. (1) If, afte r a hear ing has ~~arted with
resp ect to an issue
refe rred to the Tribu nal unde r slli)s ectio n 12 (2)
but befo re the
claim ant has finis hed calli ng evide nce in chie
f, the claim ant
advi ses the pane l hear ing the issu~ ~hftt it want
s to withd raw f=om
the hear ing, the hear ing shal l be conc luded , the
pane l shal l not
rend er a deci sion in resp ect of the issue and the
claim ant may not
requ est that the same issue be refer red anot
her time to the
Trib unal unde r that subs ectio n.

With draw al afte r evide nce
in chie f
(2) If, afte r a claim ant has finis hed calli ng evide
nce in chie f,
resp ect to an issue refe r ~d to the Trib unal unde
r subs ectio n
12(2 ), the claim ant advi ses the pane l hear ing
the issue that it
want s to withd raw from the heari .ng, the hear ing
shal l, if the Crow n
so requ ests, cont inue and the: pane l shal l rend
er a deci sion in
resp ect of the issue .
wi~~

Adjo urnm ent
comp eting
claim s
34. If, afte r comm encin g a heari ng in resp
ect of an issue
refer red to the Tribu nal unde r subs ectio n 12 (2),
a pane l deter mine s
that there is a comp eting claim in relat ion to the
claim in resp ect
of whic h the issue was refer red, the pane l may adjou
rn gene rally or
disco ntinu e the hear ing.

Deci sions
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35 and 36 The bill will provide the following with respect to the
decisions of panels.

Final and
binding
35. (I) Subject to subsection (2), a-panel's decisions are final
and binding for all purposes and not subject to appeal.

Limitation
(2) Subject to section 36, panels' decisions that are with
respect to validity or compensatirn criteria may not be invoked
before any other tribunal or a cou~t for the purpose of obtaining
compensation or any other remedy, other than remedies available on
judicial review.
Enforcement
36. If there are panel decisions in respect of the issues of both
validity and compensation in respect of a claim, those decisions
shall, on the request of a party, be made an order of the Federal
Court or of any other court of competent jurisdiction in Canada and
are then enforceable in the same manner as an order of that court.

Hearing in Public

Public hearings
37. (I) The bill will provide that panel hearings shall be
public, but a panel may exclude members of the public during the
whole or any part of a hearing if it considers that to do so is
appropriate in the circumstances.

Confidential
hearings
(2) The bill will also provide that a panel may, on application
by a party, take any appropriate measures and make any order that
the panel considers necessary to ensure the confidentiality of the
hearing if the panel is satisfied that the interest of a party or
a person in preventing disclosure outweighs the societal interest
that the inquiry be conducted in public.
Rules of Practice and Procedure
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Trib unal may
make rule s
38. (1) The bill will prov ide that the Tribu
nal may
gove rning the prac tices and proc edur es of pane ls, inclu make rule s
ding rule s
gove rning

(a) the givin g of notic e to part ies;

(b) the summ oning of witn esses ;
(c) the prod uctio n and serv ice of-do cume nts;
(d) disco very proc eedin gs;

(e) the takin g and pres erva tion wi
a hear ing;

~vidence

befo re the star t of

(f) pre-h earin g conf eren ces;
(g) the intro duct ion of evide nce; and

(h) time limi ts with in whic h hear ings must be held and
deci sion s
must be made .
Limi tatio n
(2) The bill will also prov ide that, in maki ng its
rule s, the
Trib unal shal l have rega rd to c °ltur al dive rsity and
that a copy of
each rule that the Tribu nal mak=s shal l, if poss ible,
in the Firs t Natio ns Gazett~ or a simi lar publ icati be publ ished
on.
Con fiden tiali ty of Infor .mati on
Evid ence not
admi ssibl e i;l
othe r
proc eedin gs
39. The bill will prov ide that evide nce of
anyth ing said , any
posi tion taken or of any admi ssion made by a party in
a pane l hear ing is not admi ssibl e in any othe r proc the cour se of
eedin g, othe r
than judi cial revie w unde r the Fede ral Cour t Act of
any deci sion
rend ered by the pane l.
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PART 3
GENERAL

40 to 43 The bill will inclu de prov ision s rega
rding when claim s
are aband oned , for revie w of the Act, for Gove
rnor in Coun cil and
Comm ission regu latio ns and for the 8usp en3io n
of certa in powe rs
unde r the Act as follo ws.
Claii n deem ed
aban done d

a

40. Subj ect to subs ectio n 33(2 ),
claim is deem ed aband oned if
the claim ant, whil e the claim is befo re the
Comm ission or the
Trib unal , initi ates adju dica tive proc eedin gs to
whic h the Crow n is
a party and that are base d on the f .m~_ facts with
out takin g step s
to have the proc eedin gs adjou rned gene rally .
Revie w of Act
41. (1) The AFN and the Mini ster shal l join
tly unde rtake and
comp lete a revie w of the adm inist ratio n of this
Act with in five
year s afte r the comi ng into force of this secti
on and ever y five
year s afte r that date .

Repo rt to
Pa:::- liame nt
(2) On comp letio n of the revie w, the AFN and the
Mini ster shal l
prep are a repo rt that sets out a state ment of
any chang es to the
Act, inclu ding whet her the Comm ission shou ld
be able to perfo rm
duti es or exer cise powe rs in resp ect of claim s
base d on abor igina l
righ ts or title with out the agree ment of the
part ies, or its
adm inist ratio n that the AFN or the Mini ster
recom mend s. The
Mini ster shal l, with in a year afte r the revie
w is unde rtake n or
with in any furth~r p~riod that the AFN and the
Mini ster auth orize ,
subm it the repo rt to Parli amen t.
Regu latio ns
Gove rnor in
Coun cil
42. (1) The Gove rnor in Coun cil may make regu
latio ns spec ifyin g
agree ment s for the purp ose of parag raph (cl
of the defi nitio n
"band " in secti on 2.
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Re gu lat ion s
Co mm iss ion
(2) Th e Co mm iss ion ma y,
wi th the ap pro va l of the
Co un cil , ma ke reg ula tio ns
Go ve rno r in
sp ec ify ing inf orm ati on fo
r
the
se cti on 17 .
pu rpo se of
Sta tem en t of
to ta l am oun t of
mo ne tar y
co mp en sat ion
43 . (1) Du rin g the fir st
fiv e yea Ts af te r th is se cti
on com es in to
fo rce , the Ch ief Co mm iss
ion er sh all pe rio dic all y
pr ov ide to the AFN
and the Mi nis ter a sta
tem en t of the to ta l am
ou nt of mo ne tar y
co mp en sat ion , inc lud ing
an y int eJ . s,=_ th at is ow
ed be cau se Qf
str uc tur ed
pa ym en ts
bu t
no t
inc lud ing
leg al
dis bu rse me nts , th at is
co sts
an d
pa ya ble or wa s pa id by
the Cro wn un de r
se ttl em en ts of cla im s un
de r Pa rt 1, ar bi tra l aw
ard s un de r Pa rt 1
an d de cis ion s un de r Pa rt
2.

Ce rti fic at e of
tem po rar y
su sp en sio n

(2) If, du rin g the fir st
fiv e ye ars af te r th is se cti
on com es in to
the to ta l am ou nt set -O t
in a sta tem en t ex cee ds z
the Ch ief Co mm iss ion er
do lla rs,
sh all iss ue a ce rti fic at
e of tem po rar y
su sp en sio n.
fo~ce,

Ef fec t of
ce rti fic at e
(3) A ce rti fic at e of tem
po rar y su sp en sio n sus pe nd
s the po we r of
a pa ne l to sta rt to ho
ld a he ari ng , or to co
nti
nu e to ho ld a
he ari ng be fo re the ,",1 "i.m
ant sta rts to ca ll ev ide
nc e in ch ief , in
res pe ct of an iss ue th at
ha s be en ref err ed to the
Tr ibu na l un de r
su bs ec tio n 12 (2) un til fiv
e ye ars hav e ela ps ed af te
r th is se cti on
com es in to fo rce .
Or de rs
(4) Th e Go ve rno r in Co un
cil ma y, by ord er,
(a) inc rea se the am oun t
of z do lla rs ref err ed to
in su bs ec tio n
(2) ; and

- 25 Draft No. 11 Not edited or revised First Nations Specific Claims
DN/HR
. . . . . . . November 19; 1998
. . ..
-85
(b)

revoke a certificate of temporary suspension.
PART 4

CONSEQUENTIAL

AME~MENTS

Consequential Amendments
44. The bill will provide for the application of the Access to
Information Act (with an exemption from that Act for section 17 of
these instructions) and the privacy-Act.
45. The bill will provide for judicial review of panel decisions
by the Federal Court of Appeal,
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