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Notional Indian Brotherhood
ASSEMBLY OF FIRST NATIONS
1 NICHOLAS ST., 10TH FLOOR
onAWA, ONTARIO K1N 787
TEL: (613) 241-6789 FAX: (613) 241-5808

November 25, 1998.
Phil Fontaine
National Chief
Assembly of First Nations
1 Nicholas Street
Ottawa, Ont KIN 7B7

Bill Erasmus
AFN Regional Chief
Denendeh National Office
P.O. Box 2338
4701 Franklin Avenue, 2nd Floor
Yel1owknife,NT Xl A 2P7
Dear Chiefs:
On behalf of the First Nations Joint Task Force representatives, I would like to take
this opportunity to present to you the Report of the Joint First Nations/Canada Task
Force on the Reform of Claims Policy. This report reflects the painstaking and
highly detailed efforts of the past one and a half years of cooperative efforts between
the AFN Chiefs Conunittee on Claims, First Nations technical advisors and
government officials from the Department of Indian Affairs and Northern
Development and Justice.
In introducing the JTF Report, I would like to offer my personal assessment that this
exercise in partnership has succeeded by achieving agreement on the what
participants feel is the best technical approach for resolving claims.
The
reconunendations set out in the proposal are based on the assumption that the goal is
to resolve claims.

It should be kept in mind that both sides had to give and take in this process in order
to reach agreement on these reconunendations. While there are certain aspects of the
proposed process that each side would have liked to take a different approach, the
proposal represents a minimum standard that each side thought their respective
principals could live with.
HEAD OFFICE.
TERRITORY OF AKWESASNE, R R 83. CORNWALL ISLAND, ONTARIO K6H 5R7

TEL (613) 932-0410

FAX. (613) 932-0415

Overall, in my estimation, this joint policy development initiative should be
highlighted as a positive and productive venture in terms of its future role as a
workable and highly useful means for addressing the many issues currently
confronting the First Nations and the Crown.
It must be said, however, that many difficult legal, political and financial questions
were raised at the table for discussion. While the input from the Department of
Justice was most helpful, the First Nation participants believe that any future
refinement of these proposals should involve senior financial specialists from central
agencies directly in the discussions. Had these key officials been active participants
in our joint dialogue, they might have provided necessary expertise and assistance for
us to achieve more timely solutions in key problem areas.

The Joint Task Force has now provided a highly detailed and focussed blueprint for
fulfilling the long-standing need for an independent claims body. The implementation
of these proposals would represent an important step in addressing an important
aspect of the RCAP Report. Although the Task Force could not address all the
matters contemplated in the RCAP Report with respect to an independent claims
body, we have attempted to design a process whereby the perception of conflict of
interest would be eliminated.
The primary phase of the task that was mandated for the AFN by the Chiefs-inAssembly has now been completed. The First Nations Joint Task Force technical
representatives, under the guidance of the Chiefs Committee on Claims, has sought to
ensure that this proposal is entirely faithful to the principles that have been set out for
it by the First Nations political leadership.
In the next few weeks, we will be presenting this proposal to the Chiefs Committee on
Claims and to the Chiefs at the Confederacy.

On behalf of the Joint Task Force, we look forward to the opportunity for continuing
to meet the challenge of ensuring that this proposal will one day form the framework
for resolving conflicts between the First Nations and Canada. It is our anticipation,
that this proposal will provide a sound basis for a new, constructive and mutually
productive relationship.

Sincerely,

Rolland Pangowish
Co-chair Joint Task Force

c.c,

AFN Executive Committee
Chiefs Committee on Claims
Joint Task Force Members
Minister Stewart

I

.+.

Indian andNortham
Affairs Canada

TO:

Affairas indiennes
at du Nord Canada

MR. JOHN SINCLAIR
·AJADM POLICY AND STRATEGIC DIRECTION
INDIAN AND NORTHERN AFFAIRS
MR. SCOTT SERSON
DEPUTY MINISTER,
INDIAN AND NORTHERN AFFAIRS

RE:

JOINT TASK FORCE ON SPECIFIC CLAIMS REPORT

The Joint Task Force, which Mr. Rolland Pangowish, Director, AFN Land
Rights Unit, and myself, Director, Special Projects, sce, chaired over the past
two years, recently completed its work on what I would consider to be Phase I
of our work towards establishing an independent claims body.
For the record, we would like to table a report on the Joint Task Force (JTF)
work, to which we have appended the actual product produced by the JTF in
phase one; as well as, a copy of both english and french versions of the
legislative drafting instructions. The JTF work on the drafting instructions was
basically completed when we met with the AFN in October 1998. It was
indicated at that time that a staged approach was preferred by the federal
government.

.•J2

Canada

-2As requested we held a meeting in Quebec City to discuss what a model that
could be considered a staged approach might look like. The work to adjust the
curreht drafting instructions to reflect such a model is what I consider to be the
next phase of potential work for the JTF. However, before proceeding theJTF
should receive direction from both First Nations and the federal govemment
with regard to Phase II.
.

Dan Kohoko·
Director, Special Projects
Specific Claims Branch

cc:

Warren Johnson, A1ADM, Claims and Indian Govemment, OlAND
Paul Cuillerier, DG, Specific Claims Branch, OlAND
Dennis Wallace, Associate Deputy Minister, OlAND
Daniel Charboneau, Minister's Assistant, OlAND
Rolland Pangowish, Director, Land Rights Unit, AFN

The Joint First Nations - Canada Task Force on Specific Claims Policy

Background and Content
This Joint First Nations-Canada Task Force on Claims Policy Reform has been
charged with addressing an important part of the new partnership the
Government of Canada has promised will characterize its efforts to build a new
relationship with First Nations. If this new relationship is to be based on mutual
trust and respect, we must begin to address those things, which have created
mistrust. Obviously, an important part of this healing process requires that we
effectively resolve outstanding grievances and address the need for an adequate
land and resource base.
For many years, First Nations and others have called for the establishment of an
independent body to resolve outstanding claims. The need to eliminate the
federal government's perceived conflict of interest in resolving claims against
itself has now been widely acknowledged. The mandate of this task force was
to provide a forum where federal and First Nation officials could cooperatively
develop recommendations for the reform of Canada's claims policies.
The commitment to this type of process followed up on the federal govemment's
Red Book commitment to work with First Nations to design a new independent
claims body. This commitment was consistent with the recent RCAP Report
recommendations and many years of similar recommendations by First Nations
and independent observers. This commitment was further affirmed in the
subsequent Gathering Strength and Agenda for Action policies of the federal
government, which convey Canada's commitment to building a new relationship
with First Nations, based on trust and mutual respect.
The Task Force is a technical table composed of regional First Nation
representatives and federal officials from Indian Affairs and Justice. It began its
work in eamest in the Spring of 1997 and has reached agreement on detailed
recommendations with respect to the major elements of a new process for
addressing what have come to be referred to as specific claims. We have now
identified the required structures, basic procedures and required legislative
measures that would establish a truly independent claims body that would be
more fair, effective and efficient than the admittedly inadequate policy that exists
today.
It is important to note that the underlying assumption for the Joint Task Force's
work was that the goal of the exercise is to find a mutually acceptable means by
which to settle claims. There is a growing backlog of outstanding legal
obligations that represent a liability responsible government must address in fair
. and reasonable fashion.
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The legislative proposal that is hereby conveyed represents the technical table's
best efforts to come to agreement on a detailed proposal and model for a more
credible claims process.
These recommendations have been articulated in the form of drafting instructions
that represent the joint product of extensive efforts by leaders and officials from
both sides. Notwithstanding that every effort was made to meet the needs and
concems of both parties, these proposals articulate the best technical means by
which to resolve claims.
Main Elements of JTF Proposals
The main elements of the proposal are comprised of a commission to facilitate
negotiations and a tribunal to resolve disputes.
The proposed Commission will ensure a more level playing field for negotiations
by providing for independent facilitation. It can draw upon an entire range of
altemative dispute resolution techniques and mechanisms to assist the parties in
reaching final settlements that will be satisfactory to both sides. These tools
range from mere facilitation of meetings to various forms of mediation. If the
parties agree, they can even resort to arbitration to resolve a claim or any issues
within it that may prevent progress in negotiations. . The Commission need
intervene only to the extent required by the parties in their efforts to reach a
resolution.
The proposed Tribunal, on the other hand, would be a last resort. It would be a
quasi-judicial body available to make a final binding determination on the validity
of claims, on discreet legal issues that prevent progress in negotiations or on
compensation to be awarded claimants in lieu of damages to First Nation
communities.
The Tribunal is an essential element in the proposed process. It is where
independence ultimately resides, thereby eliminating any conflict of interest on
the part of the Crown. Its presence is intended to provide incentive for the
parties to conduct negotiations in good faith and to reach timely settlements. The
key difference from the current process, is that incentive for timely and efficient
settlements to be reached is greatly increased.
It should be noted that despite the wish of many First Nations, outstanding lawful
obligations and grievances related to aboriginal title and rights are specifically
excluded from this proposed process.
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The federal govemment insisted on this exclusion, although it did agree that the
issue could be revisited upon the five-year review that is recommended. It was
agreed that a separate review of federal comprehensive claims policy would be
included in the National Delgamuukw Review process that is now being initiated.
The JTF recommendations have maintained the long-standing principle that
negotiations are the preferred means by which to resolve outstanding legal
obligations. We continue to agree that the courts are far too costly, adversarial
and inaccessible too realistically resolve the hundreds of specific claims that
have been brought forward by First Nations.
It is clear that the costs of not settling these claims will continue to grow the
longer they are not addressed. More importantly, the social and economic
benefits of settling these claims makes it an important means by which Canada
can assist First Nations in healing broken communities and building a productive
future.
The big advantage here is that settling outstanding claims is not another
spending program, it is a paying of old debts. These are recognized obligations
that Canada owes First Nations. The benefits that will be derived from bringing
closure to these outstanding matters far outweighs the costs. This initiative is a
key step in building a new relationship by correcting.past wrongs. It represents
one important step in building mutual respect that First Nations and Canada can
undertake immediately.
Key Features
The key features of the proposed model include:
•

The removal of Canada's perceived conflict of interest through the creation of
a truly independent mechanism, which would report directly to Parliament and
the First Nations;

•

The establishment of a Commission to facilitate and ensure good faith
negotiations by providing appropriate mechanisms for altemative dispute
resolution;

•

The establishment of a Tribunal that would be available to claimants to
resolve legal disputes when negotiations fail;

•

The Tribunal can make binding decisions orr the validity of grievances,
compensation criteria and award compensation (SUbject to reaching an
agreement on a fiscal framework);

Assembly of First Nations & D1AND
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•

Contemporary definition of what types of issues can be brought forward which
are consistent with case law/evolving jurisprudence that includes all legal
obligations arising from the fiduciary relationship and the honour of the
Crown;

•

Flexibility to accommodate regional diversity and complement existing or
future regional mechanisms;

•

The capacity to offer innovative means of resolving outstanding grievances;

•

A legislative base for the new settlement process to ensure adequate
authority, impartiality and secure financing;

•

Independent funding for First Nation research, submission and negotiation;

•

A joint review after the first five-year period, which· will assess the
effectiveness of the process and consider matters that could not be
addressed at this time (e.g. the inclusion of lawful obligations arising from
site-specific aboriginal rights).

General Issues
As the Task Force moved through the process, several major items arose that
presented a special challenge to resolve. A conscious effort had to be made to
maintain the Task Force's interest-based approach to the discussions. These
types of issues brought out some of the more adversarial aspects of the
relationship and required very sensitive discussion. .
Such issues had undermined previous efforts at joint policy development and this
group resolved that it would not fall into the old pattern of positional bargaining.
These more difficult issues and how we dealt with them may be informative to
other joint efforts in future.
Aboriginal Rights

Early on in the process we had to face the fact that the federal govemment and
First Nations held very different conceptions about how land grievances should
be addressed. First Nations wanted to hold to the original Red Book commitment
that an independent commission to deal with all claims would be established.
The federal government insisted that aboriginal title and comprehensive claims
had to be dealt with separately.
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The issue of site specific aboriginal rights was raised. First Nations pointed out
that many First Nations can suffer damage due to infringement on such rights,
but they do not have access to comprehensive claims negotiations. In the First
Nation view, such issues are no less lawful obligations than any other specific
claim.
Federal officials were concerned about opening the door to aboriginal title
matters. They insisted that the government would never consider dealing with
aboriginal title within the same process, primarily due to the complications
presented by issues related to provincial jurisdiction.
Many of the First Nations were not prepared to support the JTF process unless
.their concerns about a review of comprehensive claims policy were addressed.
The issue was only resolved at a meeting with the Chiefs' Committee on Claims
on December 11, 1997, where the Minister made an explicit commitment to a
second process to review federal comprehensive claims policy. This proved
timely, as the Supreme Court of Canada's Delgamuukw decision came out later
the same day.
In the end this issue has been flagged for inclusiqn in the five-year review of the
new process recommended by the Task Force. It is important to note that the
proposed process would allow for issues related' to aboriginal rights to be
addressed in the independentprocess with the consent of the Minister.
Fiscal Framework

Reaching agreement on recommendations for a fiscal framework proved to be
the biggest challenge the Joint Task Force had to face.
The task force has agreed that certain key principles should guide the discussion
on a fiscal framework. The backlog of claims and the transaction costs for
processing them should be reduced. All claims must be resolved within a
reasonable time-frame.
The solution the JTF is recommending in terms of a fiscal framework is
comprised of a budgetary allocation of settlement funds over the initial five-year
period, which has been referred to as a Five-Year Compensation Amount
(FYCA). If during the five-year period when the amount paid in settlements by
negotiated agreements or Tribunal rulings reaches a certain pre-determined
point, it will trigger a pause in the Tribunal case-load, until the next bUdgetary
allocation is determined.
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Once this point is reached the Commission would not issue certificates for First
Nations to go to the Tribunal. This will prevent the new system from imposing
liabilities that exceed the bUdgetary allocation. This should satisfy the federal
requirement for a manageable fiscal framework, while meeting the First Nation
need that no claims be excluded from the new independent process.
Although there are federal concerns that one or more large claims could expend
the budgetary allocation early on in the five-year period, the JTF concludes that
the FYCA proposal is the best means by which to meet the minimum
requirements of both parties.
While the federal side has presented the problem at the task force table and has
indicated a wish to explore options which might exclude larger claims from the
Tribunal process, First Nation representatives are not comfortable discussing any
exclusion of lawful obligation claims. Such a compromise would require political
direction and might very well undermine the broad First Nation consensus
maintained to date.
While the JTF is not in a position to resolve how the financing will ultimately be
addressed, agreement was reached on what data (see Appendix B) and
approach will provide the most realistic cost projections for future settlements.
The main variables to be used in making cost projections have been clearly
identified and discussed. For example, 60 claims come in each year and 60% of
those have been accepted for negotiation. This woulp provide the base data for
determining a range of options on financing.
The Joint Task Force Process
The attached Drafting Instructions (see Appendix A) represents the product of
intensive efforts by leaders and officials from both. sides. A great deal of
technical assessment and legal analysis had to be undertaken when the Joint
Task Force began its task to develop proposals for an independent claims body
over a year and a half ago. The proposals themselves are the product of many
years of work by many different people, all of whom have recogniZed the need
for fundamental reform.
The JTF did a lot of work, revieWing and debating a wide range of options in
arriving at the recommendations. The suggested model is thought to be the best
course in terms of eliminating the Crown's conflict of interest in dealing with
claims against itself. The JTF proposal aims to achieve fairness, efficiency and
effectiveness in the process for settling specific claims. All agreed that these are
reasonable expectations in view of the serious shortcomings of the current
process.
Assembly of First Nations & DlAND
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There were many legal, political and financial implications brought to bear on
these discussions. The Task Force did devise what it believes is an innovative
and workable solution to the challenge of jointly establishing recommendations
for a fiscal framework. The Joint Task Force relied heavily upon the many years
experience of participants, the wealth of past analytical material, as well as the
expertise of the various experts and consultants whom were brought into the
process at different points
This process has clearly been unique in that it demanded representatives from
both sides to act in a mutually supportive fashion to achieve results. There was
not a whole lot of previous experience in such joint efforts to draw upon and the
participants discovered that it required a great deal of mutual support and
understanding to make progress.
Each party had seek to understarid the constraints under which the other
operates, especially at those difficult points in the discussion when it seemed that
different view-points might seem insurmountable.
From the outset, we had determined that these discussions must be guided by
an interest-based approach, which was non-positional and required wide
consultation. The development of mutually acceptable guiding principles helped
both sides reach agreement relatively quickly on wli~t the main elements of the
recommendations should be. In this way, the Task Force has been able to take
up one element at a time and work our way through the required details.
It is hoped that this will help our respective principles, the Government of Canada
and First Nations, come to agreement on proposals that can be mutually
sanctioned and implemented within an agreed time-frame.
Current Status
The National Chief and Minister have both expressed the desire to have the new
body in place by April of 1999. The Minister's commitment to First Nations that
the required legislation would be jointly developed provided the Task Force with
some sense of urgency in its efforts to complete the package. The goal has
been to have legislation ready for introduction to Parliament early on in the
current session.
Part of the urgency in moving this forward quickly is due to the growing backlog
of claims, currently at approximately four hundred (400). This backlog has
contributed to the frustration and sense of grievance that have characterized
relations between Canada and First Nations for so many years.

Assembly elf First Nations & DlAND

Page 13

02/06/99

The Joint First Nations - Canada Task Force on Specific Claims Policy

The need to clear up uncertainty and remove impediments caused by
outstanding claims is now more apparent than ever, as First Nations and
Canadians both pursue a wider range of economic opportunities and business
partnerships. Developments in the law have helped clarify the legal basis of
these claims and federal responsibilities in that regard, making it even more
imperative that we eliminate the appearance of conflict in how Canada deals with
First Nation grievances against itself.
It had been expected, that pending agreement on the recommendations, the
proposals were to go forward to Cabinet last June. That was postponed. The
delay was required in order to address the federal requirement for a fiscal
framework as set out in the Red Book. Based on the mutual desire to move
forward on the required reforms without delay, the Task Force has begun to
prepare a model of what the basic elements for legislation might look like. If the
Drafting Instructions were approved by Cabinet, the Task Force can move
forward with the development of an actual bill very quickly.
The Task Force was directed to work on a fiscal framework over the summer and
has sought to satisfy the federal need for financial "predictability". This aspect
was time-consuming because it was found that bUilding a fiscal framework had
fundamental implications for key aspects of the proposed model under
discussion. It also brought about a further re-evaluation of such fundamental
questions as what comprises independence, how much will it cost and issues
surrounding fiscal control.
It is believed that the Five-Year Compensation Amount recommended by the
Task Force addresses the concems raised by the federal government. It
required a significant compromise on the part of First Nation representatives who
had a clear mandate to avoid putting financial caps on the settlement of claims.
It was with great difficulty that the Task Force managed to reach agreement on a
fiscal framework that would not prejudice or exclude claims.
The Task Force firmly believes that its proposal will provide the best means by
which to settle claims. It is important to begin aadressing these outstanding
matters in a significant way, as the costs for First Nations and Canada can only
rise with any further delay. The costs of not settling these matters in a fair and
timely fashion will be far greater.
If the attached proposals are found acceptable and provide the basis for moving
forward into implementation, it is suggested that the First Nations and Canada
begin to consider the types of mutually acceptable individuals who should fill the
key positions in the new body. It may also be timely to consider the
establishment of a joint advisory body to assist the new claims commission and
tribunal in setting itself up.
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The Task Force believes it has engaged in an exercise that can serve as a
landmark and model for the new partnership between First Nations and Canada.
It has addressed in a creative and co-operative spirit a wide array of technical,
legal and financial challenges. It has jointly produced a detailed, innovative and
practical proposal.
The Task Force remains ready and willing to provide any further technical
assistance that may be required. It is hoped that our work will soon contribute to
the enactment of legislation and other measures that will ensure a new process
to resolve claims to the satisfaction of all parties.
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Appendix A

Proposed Final Draft of
Legislative Drafting Instructions

for an
Independent Claims Body

November 20,1998

Note:

These instructions for preparing legislation are the product of a
Joint First Nations and Canada Task Force which completed the
work in a series of monthly meetings beginning February of 1997
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SHORT TITLE

Short title
1. The bill will provide that the Act may be cited as the First
Nations Specific Claims Resolution Act.
INfERPRETATION

Definitions
2. The bill will set out the following definitions.
IIAFN"
« APN »

"AFN" means the National Indian Brotherhood,
Assembly of First Nations.

also known as the

llband ll
« bande »

"band" means

(a) a band as defined in subsection 2(1) of the Indian Act;
(b) a group of Indians that was recognized as a band under the
laws of Canada, or whose ancestors were so recognized, and
whose members are members of a band referred to in paragraph
(a) or (c); or
(c) a group of persons that was a band as defined in subsection
2(1) of the Indi?~ Ac r that was a signatory to a comprehensive
claim settlement agreement entered into with the Government of
Canada or to any other agreement specified by the regulations.
"Commission"
« Corruni ssion »

"Commission" means the First Nations Specific Claims Commission
established by subsection 5(1).

- 2 Draft No. 11 Not edited or revised First Nations Specific Claims
DN/HR
November 19, 1998
-85

"competing
claim"

revendication
concurrente »

«

"competing claim" means a claim brought by a band before an
adjudicative body otherwise than .:iliUer this Act iT there is
another claim filed under section 10 and the two claims are in
respect of the same asset and raise substantive or remedial
issues that could result in irreconcilable decisions.
II

«

Crown 11

Sa Majeste »

"Crown" means Her Majesty in right of Canada.

lTMinister li
«

ministre »

"Minister" means
Development.

the

Minister

of

Indian Affairs' and Northern

"Tribunal"
«

Tribunal

»

"Tribunal" means the First Nations
established by subsection-2C 1).

Specific

Claims

Tribunal

PUPPOSE OF xcr

Purpose
3. The bill will provide that the purpose of the Act is to
establish an independent and expert Commission to help First
Nations and the Crown settle, or resolve by binding arbitration.
certain claims and to establish an independent and expert Tribunal
to expeditiously and finally determine issues referred to it that
arise from such claims.
NON-DEROGATION

Aboriginal
rights

- 3 -
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4. The bill will provide that, for greater certainty, nothing in
the Act shall be construed so as to abrogate or derogate from the
application of section 35 of the Constitution Act, ~982.

PART 1
FIRST NATIONS SPECIFIC CLAIMS COMMISSION

General
5 to 9 The bill will include th~ following provisions for the
establishment of the First Nations Specific Claims Commission and
for general administrative matters regarding the Commission.
Establishment
(1) The First Nations Specific Claims Commission is hereby
established.
5.

Members of the
Commission
(2) The Commission shall consist of a Chief Commissioner, a ViceChief Commissioner and between three and five other members to be
ap:;;:ointed by the Governor iIi C uncil.
Recommendation
(3) Persons are eligible to be appointed only
recommended by the AFN and the Minister.

if

they

are

Regional
representation
(4) Appointments shall be made having regard
representation in the membership of the Commission.

to

regional

Full-time and
part-time
(5) The Chief Commissioner and Vice-Chief Commissioner shall be
full-time members and other members may be appointed as full-time
or part-time members of the Commission.

- 4 Draft No. 11 Not edited or revised First Nations Specific Claims
DN/HR
November 19, 1998
-85

Terms
(6) Each member of the Commission shall be appointed for a term
of not more than five years and may be removed by the Governor in
Council only for cause on the recommendation of the AFN and the
Minister.
Re-appointments

(7) Subsections (2) to (6) apply to re-appointments.
Remuneration
5.~ (1) Each full-time member of t~e Commission shall be paid the
salary that is fixed by the Governor in Council and each part-time
member shall be paid the fees or .ot.he r remuneration for that
member's services that are fixed by't~ie Governor in Council.

Expenses
(2)
Each member of the Commission is entitled to be paid
reasonable travel and living expenses incurred by the member in the
course of carrying out the member's duties under this Act while
absent from the member's ordinary place of residence.

Chief executive
officer
6. (1) The Chief Commissioner is the chief executive officer of
the Commission.

Deputy head

(2) The Chief Commissioner has all of the powers and duties of
the deputy head of a department for the purposes of the Financial
Administration Act.
Direction of Commission
(3) The Chief Commissioner's powers are subject to the direction
of the Commission.
Delegation

- 5 -
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(4) The Chief Commissioner may delegate any of the Chief
Commissioner I s powers and duties to any other member of the
Commission.
Absence or
incapacity
(5) In the event of the absence or incapacity of the Chief
Commissioner or if the office of Chief Commissioner is vacant, the
Vice-Chief Commissioner has and may exercise all of the powers and
perform all of the duties of the Chie~ Commissioner.
Staff
7. (1) Subject to the plan of organization and terms and
conditions of employment approve ~ -under subsection (2), the
Commission may employ the officers and employees and the agents,
advisers and experts that it deems necessary for the purpose of
this Act and may fix their remuneration and terms and conditions of
employment.
Plan of
organization
and terms and
conditions of
employment
(2) The Governor in Council ,'ay approve
(a)
a
plan of
organi 7.at ion for
the
establishment
classification of the continuing positions necessary for
proper functioning of the Commission; and

and
the

(b) the establishment of rates of compensation for each class of
pos i.r.f on , arid the :,!-:',ar t,,::-ms and conditions of employment that
the Commission considers desirable.
Public Service
Staff Relations
Act

(3) The Governor in Council may, by order, add the name of the
Commission to Part I or Part II of Schedule I to the Public Service
Staff Relations Act. If the Governor in Council does so, subsection
(1) does not apply in respect of officers or employees.

- 6 Draft No. 11 Not edited or revised First Nations Specific Claims
DN/HR
November 19, 1998
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Audit
8. A qualified independent auditor who is designated by the
Commission shall audit annually the Commission's accounts and
financial transactions and shall make a report of the audit to the
Commission, the AFN and the Minister.
Commission's
report
9. (1) The Commission shall submit a report on its activities to
the AFN and the Minister within si~ months after the end of each
fiscal year.
Tabling of
report
(2) The Chief Commissioner shall submit to each House of
Parliament a copy of the report on any of the first thirty days on
which that House is sitting after the report is submitted to the
AFN and the Minister.

Filing Claims
10 and 11 The bill will provide the following with respect to the
filing of claims.
What claims may
be filed
(1) A band may file with the Commission a claim based on any
of the following that the band claims has resulted in damages to
the band:
10.

(a) a breach by, or non-fulfilment on the part of, the Crown of
a legal :::!:'ligat j')!"i, .:.,'c1-'·1.:....'1g a fiduciary obligation, that arises
from a treaty, under any law of Canada pertaining to Indians or
lands reserved for the Indians, from a unilateral undertaking or
under an agreement between a band and the Crown;
(b) a breach by the Crown of a legal obligation, including a
fiduciary
obligation,
that
arises
out
of
the
Crown's
administration of Indian moneys or other assets;

(c) failure to provide compensation for reserve lands taken by
the Crown or any of its agencies under legal authority; and

I
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(d) fraud by employees pr agents of the Crown in connection with
the acquisition or disposition of reserve lands.
Consent of
Minister
(2) If the Minister consents, a band may file a claim based on
the breach or non-fulfilment of an obligation referred to in
paragraph (1) (a) or (b) that the band claims might result in
damages to the band.
When other
proceedings
(3) A band may not file a claim if

(a) there are proceedings that are based on the same facts and
that are before an adjudicative body;
(b) the band and the Crown are parties to those proceedings; and

(c) the proceedings have not been adjourned generally.
who may bring a
claim

:1. A claim may be brought iurward only
(a) in the case of a band ref'rred to in paragraph (a) or (c) of
the definition "band" in secc:ion 2, by the Council of the band
or, if there is no such COlUlcil, by a representative of the band
who is appointed by it in accordance with the procedures of the
Commission; and
(b) in the case of a band referred to
definiticn "band" -'.11 <ie<:,;ti",.:l 2 (in this
the "former band"), by a representative
appointed by it in accordance with
Commission and with the consent of

in paragraph (b) of the
paragraph referred to as
of the former band who is
the procedures of the

(i) the Council of the band of which the members of the former
band are currently members, or
(ii) if there is no such Council, a representative of the band
who is appointed by it in accordance with the procedures of the
Commission.
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Powers and Duties of Commission

12 to 16 The bill will provide for the following powers and
duties of the Commission.
Powers and
duties
12.

(1) The Commission

(a) shall establish procedures and policies in respect of the
settlement or resolution by binding arbitration of claims, taking
into account principles of fair.ess, timeliness, effectiveness
and good faith negotiations;
(b) shall establish procedures wL:h respect to the appointment of
representatives for the purposes of section 11;

shall establish funding priorities and administer funding
with respect to the research and preparation of claims for filing
with the Commission;
(c)

(d) shall establish funding priorities and administer funding
with respect to the advancement of claims before the Commission
or the Tribunal, on judicial review under paragraph 28(1) (a) of
the Federal Court Act or q"1 1 eave to appeal or on appeal to the
~upreme Court of Canada;
(e) shall receive claims fr'm bands, register the claims and
supporting documentation, an-i provide copies of the claim and
supporting documentation ro the Minister;
(f) shall convene an initial planning conference with the parties
to identify and discuss the legal and factual issues, any gaps in
the research, and any other matters that will facilitate a
settlement or o~heL ~~s~l~~ion of the claim;

(g)
shall,
on the request of the parties,
provide for
facilitation, mediation, non-binding arbitration or other nonadjudicative
dispute
resolution
mechanisms
or
binding
arbitration;

subject to subsections (2) and (3), may, on the request of
the parties, refer to the Tribunal for a decision any issue in
respect of a claim or in respect of the interpretation or
implementation of a settlement agreement;
(h)
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(i) may, on the request of the parties, convene and facilitate
additional planning conferences and community sessions to provide
for the involvement of elders, members of the band, relevant
Crown officers, and other interested persons;
(j) may, on the request of a partr, provide for appropriate
translation and interpretation services;

(k) may, on the request of the parties, provide for expert and
technical studies in relation to historical, legal, compensatory
and other issues to assist the par~ies to settle or otherwise
resolve the claim;

(1) may, on the request of a party, provide for assistance in the
drafting and ratification of a settlement agreement;
(m) may obtain, develop or distribute educational materials in
respect of claims under this Act;
(n) may arrange for training sessions respecting settlements or
other resolutions of claims, non-adjudicative dispute resolution
mechanisms, cultural awareness and other issues;

(0) may, if a claimant is awarded monetary compensation under
Part 2, on request of the parties, provide for facilitation,
mediation, non-binding arbitration or other non-adjudicative
Gispute resolution mechanisrr to assist the parties to negotiate
the transfer of land or other assets in lieu, in whole or in
part, of the monetary compenqation;
(p)
may
conduct
information programs
to
foster
public
understanding of this Act and of the role and activities of the
Commission under it; and

(q) subject to section 17, may develop a repository of relevant
informat1nn on cl~~~c a~d celated issues.
Referral to
Tribunal
(2) The issue of validity of a claim or compensation criteria or
compensation in respect of a claim may be referred to the Tribunal
only if
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(a) the claimant requests the Commission to convene a meeting
with the parties to discuss whether the issue can be resolved by
any of the means referred to in paragraph (1) (g); and
(b)
at any time after the date set for the meeting, the
Commission, on the request of the clE~mant, issues a certificate
referring the issue to the Tribunal.

Non-monetary
compensation
(3) Issues of non-monetary
the Tribunal.

compe~sation

may not be referred to

Limitation
Commission
(4) The Commission may not exercise powers or perform duties
under subsection (1) or (2), other than paragraph (1) (e), in
respect of a claim based on aboriginal rights or title without the
agreement of the claimant and the Crown, notwithstanding that those
rights may give rise to legal obligations on the part of the Crown.
However, the Commission may, on the request of a party, refer the
issue of whether a claim is based on aboriginal rights or title to
the Tribunal for a decision.
Libitation persons who
participate
regarding
funding
(5)
A person who,
with respect to a particular claim,
participates in establishing funding priorities or administering
funding under paragraph (1) (c) or (d) shall not attend a planning
conf er-ence under par:::=~,p~ (1) (f) or act as a facilitator, mediator
or arbitrator under paragraph (1) (g) in respect of the claim.
Notice to third
parties
13. (1) The Commission shall provide notice to provinces, bands
and persons of the filing of claims that may, in the opinion of the
Commission, significantly affect their interests. The claimant and
the Crown may make submissions to the Commission regarding whose
interests are affected.
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Effect of
failure to
notify
(2) Failure to provide notice does not invalidate a settlement or
arbitral award in respect of a claim under this Part.
Participation
of third
parties
14. On the request of the claiman~ and the Crown, the Commission
shall allow any province, band or p.rson to participate as a party
in, or to be consulted during, a dispute resolution process under
this Part.
Other claims
15. On the request of the parties, the Commission may assist them
-- to settle or resolve by binding arbitration claims that are not
based on the grounds set out in section 10.
Delegation
16. The Commission may delegate any of its powers and duties,
other than the power under subsection 42(2), to any of its members
or employees. Any powers anad ;ies delegated must be performed or
exercised in accordance with the procedures and policies
established by the Commission "nder paragraph 12(1) (a).
Confidentiali ty

17 to 19 The bill will include the following provisions to ensure
that parties feel that they can openly exchange information in
proceedings before the Commission.
No disclosure
without consent
17. Any Commissioner, and any person employed or whose services
are engaged by the Commission, who receives information in the
course of attempting to settle or resolve by binding arbitration a
claim under this Part may not disclose the information without the
consent of the parties, unless the information is specified in the
regulations made by the Commission.
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Evidence not
admissible in
other
proceedings
18. Evidence of anything said, any position taken or any
admission made by a party in the course of d da sput.e'Txeso.lut.Lcn
process under this Part is not admissible, without the consent of
the party, in any other proceeding.

Limitations on
facilitators,
mediators and
arbitrators
A facilitator, mediator c
arbitrator appointed
paragraph 12(1) (g) in respect of a claim shall not
19.

under

(a)
represent any of the parties or intervenors at a panel
hearing, or in any other proceeding, in respect of the claim;

(b) be a competent witness at a panel hearing, or in any other
proceeding, in respect of the claim; or

(c) produce, or be compellable to produce, documents or things
for use at a panel hearing. or in any other proceeding, in
Lcspect of the claim.
P·ffiT 2
FIRST NATIONS SPECIFIC CLAIMS TRIBUNAL
General
20 to 23 The bill will include the following provisions for the
establishment of the First Nations Specific Claims Tribunal and for
general administrative matters regarding the Tribunal.

Establishment
20. (1) There is hereby established the First Nations Specific
Claims Tribunal.
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Members of the
Tribunal
(2) The Tribunal shall consist of a Chief Adjudicator, an
Associate Chief Adjudicator and other members to be appointed by
the Governor in Council.
Recommendation
(3) Persons are eligible to be appointed only
recommended by the AFN and the Minister.

if

they

are

Regional
representation
(4) Appointments shall be madQ having regard
representation in the membership ol't~e Tribunal.

to

regional

I

Full-time and
.. part-time
(5) The Chief Adjudicator and Associate Chief Adjudicator shall
be full-time members and other members may be appointed as fulltime or part-time members of the Tribunal.
Terms
(6) Each member of the Tribunal shall be appointed for a term of
not more than five years and may be removed by the Governor in
Council only for cause on the recommendation of the AFN and the
Minister.
Eligibility
(7) A person is not ineligible to hold office as a part-time
member of the Tribunal by reason only of acting or having acted for
a band in any matLer.
Re-appointments
(B) Subsections (2) to (6) apply to re-appointments.
Remuneration
20.1 (1) Each full-time member of the Tribunal shall be paid the
salary that is fixed by the Governor in Council and each part-time

I
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member shall be paid the fees or other remuneration for that
member's services that are fixed by the Governor in Council.
Expenses
(2) Each member of the Tribunal is entitled to be paid reasonable
travel and living expenses incurred by the ir.e••.ber in th-e course of
carrying out the member's duties under this Act while absent from
the member's ordinary place of residence.
Chief executive
officer
21. (1) The Chief Adjudicator is the chief executive officer of
the Tribunal.

Deputy head
(2) The Chief Adjudicator has all of the powers and duties of the
deputy head of a department for the purposes of the Financial
Administration Act.
Delegation
(3) The Chief Adjudicator may delegate any of the Chief
Adjudicator's powers and duties to any other member of the
Tr:'!::>unal.
Absence or
incapacity
(4) In the event of the absence or incapacity of the Chief
Adjudicator or if the office of Chief Adjudicator is vacant, the
Associate Chief Adjudicator has and may exercise all of the powers
and perform all of the duties of the Chief Adjudicator.
Staff
22. (1) Subj ect to the plan of organization and terms and
conditions of employment approved under subsection (2), the
Tribunal may employ the officers and employees and the agents,
advisers and experts that it deems necessary for the purposes of
this Act and may fix their remuneration and terms and conditions of
employment.
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Plan of
organization
and terms and
conditions of
employment

(2) The Governor in Council may approve
organization
for
the
a
plan
of
establishment
and
classification of the continuing pos i t Lons necessary for the
proper functioning of the Tribunal; and
(a)

(b) the establishment of rates of compensation for each class of
position, and the other terms and conditions of employment that
the Tribunal considers desirable "

"0

Public Service
Staff Relations
Act

(3) The Governor in Council may, by order, add the name of the
Tribunal to Part I or Part II of Schedule I to the Public Service
Staff Relations Act. If the Governor in Council does so, subsection
(1) does not apply in respect of officers or employees.

AuJ.it
23. A qualified independent auditor who is designated by the
Tribunal shall audit annually t~e Tribunal's accounts and financial
transactions and shall make a report of the audit to the Tribunal,
the AFN and the Minister.
Panels

24 to 26 The bi I I .,':'::.1 ':'c",':~.ude the following provisions for the
establishment of panels of the Tribunal and for general
administrative matters regarding the panels.
Striking a
panel
24. After an issue has been referred to the Tribunal under
section 12, the Chief Adjudicator shall strike a panel of one,
three or five members of the Tribunal to hold a hearing into the
issue and make a decision. In the case of an issue that is referred
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to the Tribunal under subsection 12(2), the panel that is struck
must have three or five members.
Inconsistent
interests of
full-time
members
(1) A full-time member of the Tribunal shall not accept or
hold any office, membership, employment or interest or engage in
any business that is inconsistent with the performance or
exercising of their duties and powers.
25.

Inconsistent
interests of
part-time
members
(2) If a part-time member of the Tribunal who is assigned to
hear, or is hearing, any issue before a panel holds any pecuniary
or other interest that is inconsistent with the performance or
exercising of their duties and powers in relation to the issue, the
member shall without delay disclose that interest to the Chief
Adjudicator and is ineligible to hear, or to continue to hear, the
issue.
Acting after
termination of
appointment
26. (1) A person who has ceased to be a member of the Tribunal
may, with the authorization of the Chief AdjUdicator and for the
period that the Chief Adjudicator may fix, take part in the
disposition of any matter in which that person became engaged while
holding office as a panellist, and a person so authorized shall,
for that purpose, bp. n~e~~n to be a panellist.

If panellist
unable to act
(2) If a panellist has taken part in a matter and for any reason
is unable to take part in the disposition of the matter, the
remaining panellists who took part in the matter may, with the
authorization of the Chief Adjudicator, make the disposition.

Powers and Duties of Panels
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27 to 34 The bill will provide for panel hearings. In particular,
it will provide for the following powers and duties of panels.

Hearings
27. (1) A panel shall, after provis;iing notice to the parties,
hold a hearing, at the time and place thac the panel considers most
appropriate, into the issue in respect of which the panel was
struck.

Frivolous or
vexatious
issues
(2) The panel may decline to hold a hearing if it is of the
opinion that the issue is frivolo j Dr vexatious or that it is
premature to decide it.
Competing
claims
(3) The panel shall decline to hold a hearing in respect of an
issue referred to the Tribunal under subsection 12(2) if the panel
determines that there is a competing claim in relation to the claim
in respect of which the issue was referred.
If bands do not
participate
(4) If a band to which notic, was given under subsection 28(1)
did not apply under section 29 for status as a party and the panel
is not satisfied that tne band was legally incapable of
participating as a party or was otherwise unable to participate as
a party because of exceptional circumstances, the panel shall
decline to hold a hearing in respect of a claim brought by the band
that is in respe~t 0 T t.h~ same asset as the claim in respect of
which notice was given if the claims raise substantive or remedial
issues that could result in irreconcilable decisions.
Notice
(5) If a panel declines to hold a hearing,
parties written reasons for the decision.
Notice to third
parties

it shall give the
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28. (1) A panel shall provide notice, in accordance with the
Tribunal's rules of practice and procedure, to provinces, bands and
persons if an issue that was referred to the Tribunal under
subsection 12(2) may, in the opinion of the panel, significantly
affect their interests.

Effect of
failure to
notify
(2) Failure to provide notice does not invalidate any decision of
the panel.
Intervenor or
party status
29. A panel may, on application by a province, band or person to
whom notice was given, grant the applicant intervenor status or, in
the case of a band or of a province that has consented to the
jurisdiction of the Tribunal, status as a party.

Hearings
30. (1) Subject to this Act, a panel shall conduct its hearings
in any manner that it considers fit.

Limitation
(2) In determining how to
regard to any submissions
manner in which the hearing
of achieving an expeditious

COljUCt a hearing, a panel shall have
that a party has made regarding the
is to be conducted and the importance
resolution.

Powers in
relation to
hearings
31. In relation to a hearing, a panel may

(a) in the same manner and to the same extent as a superior court
of record, summon and enforce the attendance of witnesses and
compel them to give oral or written evidence on oath and to
produce the documents and things that the panel deems requisite
to the full hearing and consideration of the claim;
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(b) receive and accept the evidence, including oral history, and
other information, whether on oath or by affidavit or otherwise,
that the panel sees fit, whether or not that evidence or
information is or would be admissible in a court of law, unless
it would be inadmissible in a court by reason of any privilege
under the law of evidence;
(e)
lengthen or shorten any time limit established
Tribunal's rules of practice and procedure; and

award costs in accordance with the Tribunal's
practice and procedure.
(d)

by

the

rules

of

Duties and
other powers
32.

(1) A panel

(a) shall make a decision on any issue in respect of which it
holds a hearing and, in the case of an issue referred to the
Tribunal under subsection 12(2) or any other issue in respect of
which a party requests written reasons, shall give the parties
written reasons for its decision;
(b) if the issue in respect of which it is holding a hearing is
the validity of the claim,
(i) shall not apply any rule or doctrine that would prohibit
bringing the claim because of delay,

(ii) shall decide the validity of the claim on the basis of
whether it satisfies an~ of the grounds set out in subsection
10(1), and
(iii) shall, on the request of the Crown, determine whether or
not the Crown is solely responsible;
(e) when it determines that the Crown is liable in respect of a
claim but not solely responsible,
(i)
shall, if it determines that a province is partly
responsible, adjust the award against the Crown accordingly,
. and

(ii) may, in any other case, adjust the award against the Crown
accordingly; and
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(d) may, in its awards, provide for structured payments.

Compensation
(2) Any compensation that a panel awards must be a just amount of
monetary compensation for economic loss. For greater certainty, a
panel may not award punitive or exemplary damages.
Withdrawal before evidence
in chief
(1) If, after a hearing has ~~arted with respect to an issue
referred to the Tribunal under suoaect Ion 12 (2) but before the
claimant has finished calling evidence in chief, the claimant
advises the panel hearing the issu~ ~hftt it wants to withdraw f~om
the hearing, the hearing shall be concluded, the panel shall not
render a decision in respect of the issue and the claimant may not
request that the same issue be referred another time to the
Tribunal under that subsection.
33.

Withdrawal after evidence
in chief
(2) If, after a claimant has finished calling evidence in chief,
respect to an issue refer ~d to the Tribunal under subsection
12(2), the claimant advises the panel hearing the issue that it
wants to withdraw from the heari.ng, the hearing shall, if the Crown
so requests, continue and the panel shall render a decision in
respect of the issue.
wi~~

Adjournment
competing
claims
34. If, after commencing a hearing in respect of an issue
referred to the Tribunal under subsection 12 (2), a panel determines
that there is a competing claim in relation to the claim in respect
of which the issue was referred, the panel may adjourn generally or
discontinue the hearing.

Decisions
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35 and 36 The bill will provide the following with respect to the
decisions of panels.

Final and
binding
35. (1) Subject to subsection (2), a-panel's decisions are final
and binding for all purposes and not subject to appeal.

Limitation
Subj ect to section 36, panels I decisions that are with
respect to validity or compensatirn criteria may not be invoked
before any other tribunal or a cou~t for the purpose of obtaining
compensation or any other remedy, other than remedies available on
judicial review.
(2)

Enforcement
36. If there are panel decisions in respect of the issues of both
validity and compensation in respect of a claim, those decisions
shall, on the request of a party, be made an order of the Federal
Court or of any other court of competent jurisdiction in Canada and
are then enforceable in the same manner as an order of that court.

Hearing in Public
Public hearings
37. (1) The bill will provide that panel hearings shall be
public, but a panel may exclude members of the public during the
whole or any part of a hearing if it considers that to do so is
appropriate in the circumstances.

Confidential
hearings
The bill will also provide that a panel may, on application
by a party, take any appropriate measures and make any order that
the panel considers necessary to ensure the confidentiality of the
hearing if the panel is satisfied that the interest of a party or
a person in preventing disclosure outweighs the societal interest
that the inquiry be conducted in public.
(2)

Rules of Practice and Procedure
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Tribunal may
make rules
38. (1) The bill will provide that the Tribunal may make rules
governing the practices and procedures of panels, including rules
governing

(a) the giving of notice to parties;
(b) the summoning of witnesses;

(c) the production and service

of~documents;

(d) discovery proceedings;

(e) the taking and preservation wi
a hearing;

~vidence

before the start of

(f) pre-hearing conferences;
(g) the introduction of evidence; and
(h) time limits within which hearings must be held and decisions
must be made.

Limitation
(2) The bill will also provide that, in making its rules, the
Tribunal shall have regard to c "ltural diversity and that a copy of
each rule that the Tribunal mak=s shall, if possible, be published
in the First Nations Gazett~ or a similar publication.
Confidentiality of Information

Evidence not
admissible i~
other
proceedings
39. The bill will provide that evidence of anything said,

any
position taken or of any admission made by a party in the course of
a panel hearing is not admissible in any other proceeding, other
than judicial review under the Federal Court Act of any decision
rendered by the panel.
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PART 3
GENERAL

40 to 43 The bill will include provisions regarding when claims
are abandoned, for review of the Act, for Governor in Council and
Commission regulations and for the suspen:>ion of certain powers
under the Act as follows.

Claim deemed
abandoned

a

40. Subject to subsection 33(2),
claim is deemed abandoned if
the claimant, while the claim is before the Commission or the
Tribunal, initiates adjudicative proceedings to which the Crown is
a party and that are based on the f .m~.facts without taking steps
to have the proceedings adjourned generally.

Review of Act
41. (1) The AFN and the Minister shall jointly undertake and
complete a review of the administration of this Act within five
years after the coming into force of this section and every five
years after that date.

Report to
Pa:::-liament
(2) On completion of the review, the AFN and the Minister shall
prepare a report that sets out a statement of any changes to the
Act, including whether the Commission should be able to perform
duties or exercise powers in respect of claims based on aboriginal
rights or title without the agreement of the parties, or its
administration that the AFN or the Minister recommends. The
Minister shall, within a year after the review is undertaken or
within any furth~r p~riod that the AFN and the Minister authorize,
submit the report to Parliament.
Regulations
Governor in
Council
42. (1) The Governor in Council may make regulations specifying
agreements for the purpose of paragraph (c) of the definition
"band" in section 2.
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Regulations
Commission
(2) The Commission may, with the approval of the Governor in
Council, make regulations specifying information for the purpose of
section 17.
Statement of
total amount of
monetary
compensation
43. (1) During the first five yeaTs after this section comes into
force, the Chief Commissioner shall periodically provide to the AFN
and the Minister a statement of the total amount of monetary
compensation, including any Lnt er s,=_ that is owed because Qf
structured
payments
but
not
including
legal
costs
and
disbursements, that is payable or was paid by the Crown under
settlements of claims under Part 1, arbitral awards under Part 1
and decisions under Part 2.

Certificate of
temporary
suspension
(2) If, during the first five years after this section comes into
in a statement exceeds z dollars,
the total amount set-Ot
the Chief Commissioner shall issue a certificate of temporary
suspension.
fo~ce,

Effect of
certificate
(3) A certificate of temporary suspension suspends the power of
a panel to start to hold a hearing, or to continue to hold a
hearing before the <"'1 a t.rnant; starts to call evidence in chief, in
respect of an issue that has been referred to the Tribunal under
subsection 12(2) until five years have elapsed after this section
comes into force.
Orders
(4) The Governor in Council may, by order,
(a) increase the amount of z dollars referred to in subsection
(2); and
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(b)

revoke a certificate of temporary suspension.
PART 4

CONSEQUENTIAL

AME~MENTS

Consequential Amendments
44. The bill will provide for the application of the Access to
Information Act (with an exemption from that Act for section 17 of
these instructions) and the privacy- Act.
45. The bill will provide for judicial review of panel decisions
by the Federal Court of Appeal,
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agreements are missing or (ii) several claim files that were negotiated in one agreement.
All values shown ara believed to include only the portion paid by the federal govamment and are given at current

prices.
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-New Submissions & Settlements. Feb 3/98
-Specific Claims Not Settled. Feb 3/98
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