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INTRODUCTION:

The Federation of Saskatchewan Indian Nations (FSIN) is a regional political body

representing 74 First Nations in Saskatchewan. The birth of the organization followed

the conclusion of the First World War with the return of a number of prominent Indian

veterans. In 1929 John Tootoosis, from the Poundmaker First Nation, became the first

president of the League of Indians of Western Canada.

During the next two decades two additional Indian organizations arose in Saskatchewan

to represent the concerns of our people; the Allied Bands, later known as the Treaty

Protection Association, in 1933, and the Association of Saskatchewan Indians in 1943

which quickly became the largest political organization in Saskatchewan. However, in

1946, due in part to the urging of Premier T.C. Douglas, the three provincial

organizations amalgamated to fonn a united voice under the Union of Saskatchewan

Indians. One of the key goals ofthe Union was the protection of Treaties and Treaty

Rights.

In 1958 the Union of Saskatchewan Indians changed its name to the Federation of

Saskatchewan Indians and continued to fulfill its mandate centered on the protection of

Treaty rights. A massive reorganization occurred in 1982 with the signing of a political

convention establishing Canada's first Indian Legislative Assembly. At the same time

the name of the organization was expanded to the Federation of Saskatchewan Indian

Nations (FSIN). For more than fifty years our Chiefs and respective political bodies have
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worked as a collective and unified voice for the protection, preservation and

implementation of our Treaty rights.

BACKGROUND TO CLAIMS:

Recognizing that the specific claims process and the mandate of the Tribunal are to

resolve historic claims or grievances that will promote reconciliation between our First

Nations and the Crown and recognizing that the resolution of these claims deal directly or

indirectly with grievances related to Treaties and Treaty rights which the FSIN is

mandated to protect, the FSIN respectfully presents this submission based on our unique

experience in the preparation, negotiation and settlement of specific claims since the

inception of the Specific Claims Policy in 1973. We have also been active in

submissions and representations on various regional and national task forces and

committees dealing with either revisions to the policy or in advocating for the creation of

an independent claims body. Finally, First Nations represented by the FSIN have

actively pursued the resolution of specific claims through the inquiry, mediation and

facilitation services of the Indian Specific Claims Commission (ISCC) from the time it

was established in 1991 to the time it ceased operations in 2009.

The uniqueness ofFSIN's involvement in Canada's claims process is borne out by the

fact that of the 1,468 claims filed with the Department since 1973, 155 ofthem or 11 %

come from Saskatchewan. After British Columbia and Ontario, Saskatchewan represents

the highest level of claim submissions. Of the 332 claims settled, 54 of these or 16% have

been in Saskatchewan. And of the approximately $2.1 billion spent by the Federal

Government on the settlement of claims over the past 37 years, about $868 million or

41 % of the proceeds have been spent on the resolution of claims in Saskatchewan. This

does not account for 3 Treaty Land Entitlement settlements that only involved land.

The First Nations fi'om Saskatchewan were at the forefront of claims settlements

following the Policy's introduction in 1973, with two First Nations being among the first

to settle in 1975/76. Saskatchewan First Nations were also one of the first to settle under
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the revised specific claims policy in 1983 titled "Outstanding Business", with the

precedential settlement of the White Bear surrender claim in 1986. Two Saskatchewan

First Nations were the first to participate in Inquiries before the ISCC in 1992. Twenty

five First Nations were the first to settle their Treaty Land Entitlement claims on a

comprehensive basis with the signing of the Saskatchewan Treaty Land Entitlement

Framework Agreement in 1992. And a First Nation in the Kamsack region was one of the

first to participate in a pilot project sponsored by the ISCC to resolve a series of claims

through joint research, identification and resolution of 12 separate reserve land

transactions; 4 of which were specific claims accepted for negotiation and another 6 the

parties agreed to address as part of the negotiations.

Finally, of the 96 inquiries and mediation reports prepared by the Indian Specific Claims

Commission, 43 involved claims by First Nations from Saskatchewan. This does not

account for the numerous occasions our First Nations utilized the facilitation services of

the ISCC in the negotiation and settlement of claims.

The experience of the FSIN and First Nations from Saskatchewan with the specific

claims process, as well as with inquiries before the ISCC, are the reasons why we feel the

following comments and suggestions might be helpful. We sincerely hope these

comments on how the Rules might be better adapted to meet the Tribunal's objectives,

will be of assistance in securing a just and timely resolution of claims that are adjusted to

the distinctive character of specific claims in order to achieve the desired reconciliation

between our First Nations and the Crown.

CONTEXT FOR COMMENTS:

The FSIN believes it is important for the Tribunal to consider the context within which

we make these comments since it forms the background for what we understand would be

the goals and objectives of the Tribunal. For many years, through pmiicipation in various

committees and task forces, the FSIN has been active and in the forefront of efforts to

establish an independent claims body to resolve specific claims. Although we have been
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partially successful in settling many of our claims under the existing claims policy, only

54 of 155 claims have been settled, many of the remaining which have been in the system

for decades.

We had and still have major concerns about the disparity in the claims process where our

First Nations are responsible for the preparation and submission of claims that

demonstrate a breach of a lawful obligation, with full disclosure that meets the minimum

standards, while Canada not only controls research funding, determines whether

minimum standards have been met and decides whether there has been a breach but also

can do so without full disclosure on their part or without oversight by an independent

party of the process. We see Canada acting, under the existing process, as the sole

controller, defender and arbiter of claims brought against it with no alternative remedy

for First Nations except the courts if claims are not validated or if negotiations break

down. Primarily for that reason we lobbied hard, along with other First Nation

organizations, for the creation of an independent claims body that would not only make

binding decisions on claims that had been rejected or on compensation issues but would

also deal with the management of the specific claims process in a fair and expeditious

manner.

With the establishment of the ISCC in 1991 we saw some movement in this direction.

Although the Commission had the power to only make recommendations through an

inquiry, the ISCC introduced a more infonnal and culturally-appropriate process for the

hearing of claims and, to a certain extent, held the Crown accountable under the process

through management and facilitation of existing procedures prior to the hearing and by

requiring certain disclosures from the Crown. The Commission's approach to

community sessions, examination of Elders, pre-hearing procedures, the infonnality of

the hearing itself, as well as access to the Commission's mediation and facilitation

services assisted in many of our claims being settled in a mutually satisfactory way.

We saw the tennination of the ISCC as a major setback in the claims process since we

believed the Minister who said in the Specific Claims Action Plan that it was important
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not to lose the Commission's experience and expertise in providing facilitation and

mediation services and that its services would be changed "to focus exclusively on

resolution services to overcome impasses at all stages of the process". We believed that

by political agreement, following consensus on the draft bill establishing the Tribunal, an

Independent Dispute Resolution Centre would be established to deal with the facilitation

and mediation of claims once the role of the ISCC was terminated. This has not occurred.

Instead of an independent claims body to manage the claims process and to make binding

decisions on specific claims, what has been established is a Tribunal "designed to

adjudicate specific claims in accordance with the law" with " ... all the powers, rights and

privileges that are vested in a superior court of record... " to make a decision on

validation and compensation issues in a "final and conclusive way." The FSIN supported

the creation of the Tribunal on the understanding this process would result in a just and

timely adjudication of claims in a culturally sensitive and fair manner that would promote

reconciliation between First Nations and the Crown. We also understood that the

Tribunal process would be adjusted to the distinctive character of specific claims. We

note with appreciation that these objectives are stated in the legislation establishing the

Tribunal and are referenced in the draft Rules and Procedures which will govern the

Tribunal process.

While the FSIN recognizes the important role ofthe Tribunal in the adjudication of

specific claims, we prefer the resolution of claims through a claims process and

negotiated arrangements that are fair, balanced and timely. We see access to the Tribunal

as a last resort and not as an avenue to resolve claims because the existing claims process

is inadequate. We take the Minister at his word when he stated in the Action Plan that

Canada preferred a negotiated resolution of claims because it was "less adversarial, more

cost-effective and avoided the risks of court imposed settlements". He also felt that it

would "help build relationships and generate multiple benefits for all." The FSIN trusts

that the Department will in good faith pursue negotiated settlements as a priority, which

they state "will always be Canada's first choice" and that will "lead to "win-win"

situations that balance the interests of all Canadians."
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Within the context of our past experience with the specific claims process, the FSIN

respectfully makes the following comments and suggestions. We would also like to thank

the Rules Committee for the opportunity to provide input into the Draft Rules of Practice

and Procedure.

OBJECTIVES OF RULES AND PROCEDURES:

As we noted earlier, one of the objectives ofthe Rules is to ensure they are liberally

construed to achieve a just and expeditious detennination of claims on their merits and

they "proceed in a manner that is just, timely and adapted to the distinctive character of

specific claims" (Rule 5). We also note one ofthe Tribunal's mandates is to take into

consideration "cultural diversity in developing and applying the rules of practice and

procedure" and the Rules will be adjusted "to allow for the just and timely adjudication

of claims for First Nations in a culturally sensitive and fair manner."(Preamble and Rule

4 and s.13(1 )(c) of the Act) It is hoped by this process that the resolution of claims "will

promote reconciliation between First Nations and the Crown." (Preamble in Act and

Rules)

While the FSIN supports these objectives and their achievement, when we examined the

complexity and detail of the proposed Rules covering pleadings, filings, service,

examinations for discovery and cross-examinations, objections, expert evidence and

disclosure procedures, costs and so forth, we were left with the distinct impression that

Tribunal proceedings are essentially court proceedings by another name. We are worried

that as drafted these Rules will not result in a just and timely resolution of claims that are

adapted to the distinctive character of specific claims. Nor do we see that the draft Rules

take into account, in a more general or inclusive way, cultural considerations or

sensitivities in their development.

We note with favour the cultural diversity provisions under Rule 4, but procedurally these

are limited to how the Tribunal goes about obtaining and preserving oral evidence,
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translation services and conducting hearings at the community level. While the FSIN

appreciates this cultural accommodation, we see that the balance of the Rules and

Procedures before the Tribunal are highly adjudicative. Procedurally there is really

nothing in the Rules that makes the process particularly unique for the resolution of

claims in a culturally-appropriate manner. What appears to be in place is a litigation

process adjusted somewhat to accommodate evidence obtained from Elders and a hearing

possibly held at the community level. In all other respects the claim is being processed as

if it is being litigated in court.

As currently drafted, the Rules bear out the fears expressed by many of our First Nations

when they heard about the closure of the ISCC and replacement by the Tribunal. The

fear was that the informal and flexible Inquiry process would be replaced by a more

fonnal and litigious process typically found in court proceedings.

However, the FSIN does note that the draft Rules provide that the Tribunal can make

rules that are not specifically provided in the Rules and can provide for a more

expeditious and informal process "as procedural fairness may pennit." Our further

comments and suggestions are based on this understanding and with these objectives in

mind.

FILING A CLAIM:

Under the Act the Tribunal is to hold hearings to "decide the validity of specific claims

and any compensation arising from those claims"(s.ll(a)). Under the proposed Rules,

proceedings are initiated by filing a Declaration of Claim, along with a schedule to the

Declaration which establishes not only the grounds for the specific claim, accompanied

by all the supporting documents, arguments etc., but also a statement ofthe compensation

being claimed (s.20(1) (2)). The Act also provides that a claim cannot be filed if a First

Nation is not claiming compensation (s.15(4)).
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If what is being contemplated here is that all proceedings before the Tribunal, no matter

how a First Nation's claim has been dealt with under the preceding specific claims

process, will be on the questions of validation and compensation, then the FSIN has grave

concerns the proceedings will not be fair or adapted "to the distinctive character of

specific claims." Under the existing claims process specific claims once submitted are

either eventually rejected (not validated), partially accepted for negotiation (partially

validated) or accepted for negotiation (validated), after which negotiations proceed either

to a successful settlement or the negotiations break down, reach an impasse or are

tenninated. Furthennore, the issue of compensation doesn't even come up until after a

claim is validated after which the First Nation becomes aware of the basis on which the

claim has been accepted for negotiation.

The FSIN strongly feels that to require a First Nation, in every case, to proceed before the

Tribunal on both the validation and compensation issues would work an injustice and be

inconsistent with the nature of specific claims. Claims already accepted or partially

accepted for negotiation should not have to be adjudicated again. Canada has already

admitted they breached a lawful obligation under one or more of the provisions under s.

14 of the Act. To require a rehearing of a claim previously validated or partially

validated might also be a disincentive for the Crown to negotiate a fair settlement or

present a reasonable offer since they would know the First Nation would face the risk

before the Tribunal of having the validation or partial validations overturned and

receiving no compensation.

On the other hand, ifproceedings are to be initiated as drafted, the FSIN has equally

grave concerns that compensation can't be addressed as the sole issue before the

Tribunal. In many cases we have found that, after validation has finally been achieved

and negotiations progress, any impasse or issues in dispute concern the type of

compensation to be provided, the studies to be undertaken, the methodologies and

assumptions used by the experts and how the compensation will be quantified.

Furthermore, if a claim has been rejected and the merits of the rejection is what is

brought before the Tribunal, then compensation hasn't even been considered under the
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claims process, except that some fonn of compensation will be sought by the First Nation

if it is accepted for negotiation (validated).

We would like to point out that while funding pre-validation is for historical research and

legal submissions on the question of whether a breach has occurred, funding for studies

to determine losses is only provided after a claim is accepted for negotiation in the form

ofloan funding to the First Nation. To expect a First Nations to be able to specify what

compensation they seek for a claim that has been accepted for negotiation would be

unfair since they would not have had access to any funding to determine the nature and

scope of the compensation, much less the amount.

The FSIN would respectfully and strongly recommend that filings before the Tribunal be

on issues of validation and/or compensation in the interests offaimess and consistency

with the way specific claims are detennined and negotiated. In the interests of both

parties, we would recommend that the Rules provide that the Declaration of Claim

include only those aspects of the claim rejected or in dispute and that discrete issues can

be brought before the Tribunal for a ruling without having to consider the entirety of the

claim, including compensation.

The FSIN would also recommend that if validation is the sole issue brought before the

Tribunal then, once validation is detennined in favour of the First Nation, the Tribunal

pennit the parties to proceed through a negotiated resolution process before the issue of

compensation is detennined by the Tribunal. We would suggest that compensation only

be brought before the Tribunal if negotiations subsequently reach an impasse.

The FSIN believes the Tribunal is implicitly authorized to proceed in this fashion under

the Act. The Preamble recognizes that First Nations can access the Tribunal because it

"will create conditions that are appropriate for resolving valid claims through

negotiations." Section 19 of the Act also identifies what Rules or doctrines the Tribunal

cannot consider in "deciding the issue of validation." And section 20 sets out the
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considerations the Tribunal is to take into account "in making a decision on the issue of

compensation." These are distinct claims issues which Act appears to recognize.

DISCLOSURE AND DISCOVERY PROCEDURES:

The FSIN feels many of the disclosure provisions under Part 8 are unnecessary and

redundant when one considers the requirements for claims submissions under the existing

claims process. The Specific Claim Policy already requires full disclosure by the First

Nation of its claim and the basis of its claim, with the submission of historical reports,

legal arguments, Elders testimony and expert studies, all of which have to meet the

minimum standards acceptable to Canada, before the claim is filed with the Minister.

The Departments of Indian Affairs and Justice then spend months, ifnot years,

examining these materials, sometimes requiring further evidence, before the Minister

determines whether to accept or reject a claim for negotiation. These documents in their

entirety - being the claim that has met the minimum standards - are then filed under Rule

20 as part of the Declaration of Claim, with attached schedule. The Crown, having

already exhaustively reviewed these materials, requires no further disclosure. To require

the First Nation to go through extensive pre-trial disclosure by filing an affidavit of

documents, conducting inspections of documents, attending to service of documents etc.

is not only, in our view, unnecessary procedurally but also incurs unnecessary costs.

The FSIN believes the disclosure rules on the question of validation should really only

apply to the Crown. The First Nation will not have seen any of the evidence the Crown

relies on to refute the allegations raised by the First Nation. It is the First Nation that

needs to see the arguments and materials the Crown will rely on in support of its rejection

of the claim.

On the other hand, if the matter in dispute before the Tribunal is compensation and how

that is to be detennined, then many of the issues conceming what is to be compensated

and the methodologies, assumptions and studies conceming appropriate compensation,

have already been reviewed and discussed as part of the claims negotiation process. In
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this case there will be nothing new to disclose to either party that hasn't already been

provided as part of the Declaration of Claim.

WRITTEN AND ORAL EXAMINATIONS:

The FSIN has the same concern about the extensive rules (Rules 89-106) regarding

examinations as we do about the necessity for complex disclosure rules. Most of the

evidence gathered of an alleged breach under the Policy is based on the historical record

complied in a historical report, with supporting material prepared usually by a company

or individual with expertise in this field, which the Crown has already seen and

considered. Any sort of expert evidence that might require examination is usually

provided on the compensation side of a negotiated process but only after the claim is

accepted for negotiation. The FSIN sees little need for extensive rules governing

examinations for discovery and cross-examination on affidavits and so forth on the

alleged breach given the knowledge of the evidence and arguments already examined and

considered by the Crown.

Furthennore, cross-examination of Elders evidence taken orally or in affidavit fonn is a

culturally-sensitive issue when it comes to examination-in-chief or cross-examination.

The ISCC limited the examination of Elders to only Commissioners or commission

counsel, and only for purposes of clarification, not cross-examination by opposing

counsel. Cross-examination was to be avoided. Much, if not most, of the reliance for

proof of the breach is based on the historical record since many of the First Nation Elders

do not have access to the records that confinn the breach, nor did they record in written

fonn the evidence ofthe wrong that was not already within the knowledge of the

Department or Indian Agent to whom a complaint might have been made.

COSTS:

The FSIN has major concerns about the question of costs and how they will be

determined and applied under the Rules. Part 15 of the proposed Rules deals with the
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issue of costs left up to the discretion of the Tribunal but with reference to consideration

of the rules respecting costs found in the Federal Court. Section 12(3) ofthe Act also

states that rules respecting costs shall accord with the rules of the Federal Court, with

appropriate modifications as the Tribunal determines.

Our first concern is that there is nothing in the Tribunal Act or proposed Rules and

Regulations dealing with the significant costs that might be incurred by the First Nation

or how the First Nation will be financed in proceedings before the Tribunal. The FSIN

understood in discussions leading up to the announcement of the Action Plan and

development of the legislation establishing the Tribunal that the Department would cover

these costs. However, we have been provided with no assurance this, in fact, is the case

nor have we been advised how these costs will be covered. Under the ISCC, once a claim

was accepted for Inquiry, funding services within the Department were notified and the

Inquiry costs for the First Nation were funded from monies set aside for this purpose. No

costs were borne by the First Nation regardless of the Commission's findings and

recommendations.

Our second concern is that if funding is, in fact, provided by INAC as it was through the

ISCC Inquiry process, how will this be arranged and how will this affect the issue of

costs to be determined by the Tribunal? Ifthe First Nation is financed to cover all costs

in Tribunal proceedings, what is the award for costs that would be assessed against the

First Nation ifit is unsuccessful? What is the award for costs against the Crown if they

are unsuccessful since they could argue that the First Nation has already had its costs

covered? And how would costs be covered in a situation where the First Nation is

successful in getting its claim accepted for negotiation through a Tribunal ruling but

unsuccessful on the compensation side of the claim?

Finally, the FSIN is very concerned that, if First Nations with legitimate issues to be

brought before the Tribunal are faced with the risk of an adverse ruling on costs, many

will have second thoughts about proceeding because of the potential financial

consequences. This is not something they have had to experience under the existing
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specific claims process in the research and submission of claims, nor in the negotiation

and settlement of claims currently financed by Canada as an alternative to litigation.

Neither have First Nations had to worry about indemnifying the Crown for costs in

proceedings before the ISCC if there was an unfavourable recommendation.

The FSIN suggests there should be no award of costs against either of the parties except

if a First Nation or the Crown was found to have failed to act in good faith or not to have

used its best efforts under the claims and negotiation process or before the Tribunal. This

might actually result in improving the conduct of the parties not only before the Tribunal

but also at the validation and negotiation stages of the claims process.

MINIMUM STANDARDS REQUIREMENT:

We note that the Declaration of Claim must include a schedule "in conformity with the

minimum standard established by the Minister pursuant to s.16(2)(a) of the Act." The

FSIN feels this introduces rigidity in what can be presented to the Tribunal as part of the

claim and limits the Tribunal's ability to consider new evidence based on the grounds

already alleged. It was our understanding during discussions with Canada, which

preceded the legislation establishing the Tribunal, that there would be some flexibility on

what material could brought forward to the Tribunal and that First Nations wouldn't be

limited to the s.16 minimum standards.

For many First Nations their claims have been in the system for a considerable period of

time. The six-month waiting period before a claim is determined to have met the

minimum standards and then the additional three-year waiting period on the question of

validation limits the ability of some First Nations to update their claims. Under the

existing process, if a First Nation wishes to provide supplementary material after the

claim has been filed, following a determination that the submission has met the minimum

standards, the Department treats any new material, even though it is on the same grounds,

as a new submission. Under these circumstances some First Nation are reluctant to

submit new evidence or arguments that might have been gathered over the lengthy
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waiting period, for fear that their claim will have to start all over again from the

beginning.

Furthermore, many of our First Nations either didn't receive adequate resources to

prepare a comprehensive submission initially or they weren't privy to all the materials

held by Canada that might have fonned part of their submission, so they might only

become aware of these after the claim has submitted and filed with the Minister. To then

have their claim frozen in time, without the ability to provide supplementary material to

the Tribunal on allegations already raised based on recently-discovered materials, would

be unfair to the First Nation.

The FSIN also feels that to confine the scope of what the Tribunal can consider to pre

established minimum standards set by the Department, even though the new materials

raise no new allegations, would restrict the Tribunal's ability to fully hear the evidence

and reach a fair resolution of a claim. Procedurally the Crown could simply ask for an

adjournment to consider this new material and reconsider its position.

We note there is some suggestion of flexibility in the Rules. Section 22(2) suggests the

Declaration, not the Schedule, can be amended to raise a ground for the claim not

previously set out in the claim filed with the Minister "where such ground relies on

substantially the same facts as the claim presented to the Minister". And under s.56(d)

the record may include "further evidence, not included in the claim presented to the

Minister, as the Tribunal may, on application, pennit." Both these sections appear to

indicate some flexibility on what additional evidence and grounds can be heard that were

not originally presented to the Minister.

However, we fear, if a First Nation proceeds to introduce new evidence or grounds as

provided, it might raise the prospect of an application by the Crown that these new

grounds or evidence are something beyond the minimum standards already established by

the Minister which the Tribunal has no jurisdiction to consider and that the claim should

be discontinued. But as we suggested above, at this point the Crown could merely ask for
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an adjoumment of the hearing to consider the new allegations, arguments or evidence. It

does not prejudice their position because all they will be considering is whether these

reveal a breach.

TREATY LAND ENTITLEMENT CLAIMS IN SASKATCHEWAN:

The FSIN is concemed that certain First Nations in Saskatchewan with Treaty Land

Entitlement Claims (TLE claims), which are recognized under the Policy as specific

claims, will not have access to the Tribunal when issues in dispute arise. While under

section 14 ofthe Act a First Nation can file a claim with the Tribunal for compensation

arising from the Crown's failure to provide them with sufficient land under Treaty (a

TLE claim), under section 15, however, a First Nation can't file a claim ifit is based on a

land claims agreement entered into after December 31, 1973. A TLE claim is also,

arguably, for additional reserve land not provided under the Treaty terms and not

necessarily for monetary compensation, although the provision of land might have a

monetary valuation.

Many First Nations who are pursuing TLE claims in Saskatchewan are doing so based on

provisions under the 1992 Saskatchewan Treaty Land Entitlement Framework

Agreement. This Agreement provides under Article 17 that other First Nations who were

not signatory to the initial Agreement can subsequently file a claim if their TLE claims

are based on substantially the same grounds as those First Nations who settled their

claims under the Framework Agreement. Many issues arise under the Framework

Agreement as to the claim's validity, as well as to the scope and application of the TLE

settlement, that a First Nation might require clarification from the Tribunal. The ISCC

undertook several inquiries and produced several reports on TLE matters and how they

might be applied to other First Nations in Saskatchewan.

The FSIN fear that the Act and Rules might limit the ability of First Nations in

Saskatchewan from resolving issues before the Tribunal arising fi'om their TLE claims.

Even though the breach, failure to provide sufficient land under treaty, occurred prior to
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1973, the TLE claim itself is based, in pali, on the 1992 Framework Agreement. We

would suggest that the Act and Rules be liberally construed or modified to enable First

Nations from Saskatchewan to have their TLE claim issues heard before the Tribunal

even though these claims are for land and derive from provisions under a land claims

agreement subsequent to 1973.

MEDIATION SERVICES:

Part 7 of the Rules deals with mediation services provided by the Tribunal upon request

that a stay in the proceedings be granted in order that mediation be conducted (s.71 and

73). The FSIN would like to raise several points.

First, mediation is not something Canada is prepared to consider on the question of

whether they breached a lawful obligation. They might consider mediation on issues of

compensation where there may be differences on how compensation is calculated or there

is a disagreement on the quantum of compensation based on differing findings by the

expelis.

We would like the Tribunal to note that, after hearing the evidence on an alleged breach

before the ISCC, the Crown often asked for an adjournment to enable them to reconsider

the evidence and their position on the breach. It was not a stay to consider mediation.

And the final point, mediation services are currently up in the air in the current claims

process. The position of the Minister appears to be that the Depaliment will only make

mediation services available through Indian Affairs and not through an independent

alternative dispute resolution centre.

The FSIN is very concerned that mediation and facilitation services are no longer

independently available under the existing claims process. As we mentioned earlier, we

were led to believe the Minister, as he stated in the Action Plan, would modify the

mandate ofthe ISCC to enable these services ofthe Commission to continue. We were
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also led to believe he would establish an Independent Dispute Resolution Centre to deal

with specific claims. This did not occur after the role of the ISCC was terminated.

The FSIN appreciate, however, that these services will be available for claims brought

before the Tribunal. Unfortunately mediation appears to be limited to claims filed before

the Tribunal and not to assist in the resolution of claims at earlier stages of the claims

process. We would like to encourage the extension of the mediation services to the

claims process before matters are filed with the Tribunal, iflegislatively possible. In civil

litigation proceedings, we've been advised, mediation services are often provided, if not

mandatory in certain cases, before matters proceed much further through the litigation

process.

Assuming mediation services are available and accessed under the claims process

through the Department but are unsuccessful, the FSIN wonders whether mediation can

be again pursued before the Tribunal on the issue or issues that were unsuccessfully

mediated through the Department. We assume that this will be available without

prejudice to the First Nation.

Finally, the FSIN would encourage the extension of the mediation services when there is

an award for compensation involving a group of First Nations where a distribution issue

needs to be resolved between them. Often a settlement of multi-party claims requires

agreement between the First Nations on how they will distribute the settlement proceeds,

which can be quite contentious. Section 20(5) of the Act states that the Tribunal "shall

appoliion equitably among the claimants the total compensation awarded." However,

Rule 75 provides a settlement of all or part of a claim by mediation can be reduced to

writing,. implicitly recognizing a mediated process prior to a Tribunal detennination. The

FSIN believes the Act and Rules are flexible enough to pennit the First Nations with the

opportunity to determine a mutually-acceptable distribution ofthe compensation among

themselves, perhaps with the assistance of the Tribunal's mediation services. We would

suggest that such a process be pennitted before the Tribunal has to make a determination
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of how to apportion the proceeds equitably. We feel that the Rules should make this

more explicit.

EXPERT WITNESSES:

Rules 109 and 117 deal with the handling of expert evidence in proceedings before the

Tribunal. The FSIN believes many of the procedural requirements under these sections

are not necessary given the way this evidence has already been handled at the negotiation

table. As we stated earlier, in our experience the use of experts arises usually after the

claim has been accepted for negotiation in considering what is to be compensated and

how compensation is to be determined. Experts are rarely, if ever, retained at the

validation stages of the claims process. The evidence obtained is usually prepared by

experts on land appraisals, mineral values, traditional losses, timber values, among other

studies, and actuaries who present-value the historical losses. During the negotiation

sessions many ofthese experts are jointly retained to conduct the necessary studies whose

conclusions and recommendations are examined and discussed in considerable detail.

The parties may accept many of the expert's recommendations for settlement purposes

but reserve the right to question the methodologies, assumptions and conclusions on

others. In most situations the experts appear before both parties to explain and elaborate

on their findings after both parties have had the opportunity to examine those findings

internally and with their own consultants. There does not appear to be, in our view, the

need for further extensive examination of these experts or their reports by the same

parties at the Tribunal stage of the proceedings. This should eliminate time and costs in

Tribunal proceedings.

However, in instances where the claim has not been validated and the merits of the claim

are determined by the Tribunal with a favorable ruling, we can see that at that stage of the

proceedings the issue of compensation will arise and experts might be retained to

determine the appropriate compensation as part of a negotiated settlement. As we

suggested earlier, the parties should be pennitted to attempt a negotiated settlement

before a detennination of compensation by the Tribunal. But disclosure and examination
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ofthe experts and their reports at this stage could be a procedural requirement, although

this might only be required if the negotiations on compensation break down and the

parties are back before the Tribunal on a compensation issue.

RIGHT TO INTERVENE:

Section 22 of the Act and section 50 of the Rules contemplate intervention by other

parties but only if the Tribunal gives notice to a "province, First Nation or person" that

the Tribunal's decision on an issue may "significantly affect" their interests. Only after

notice is given maya First Nation or another third party apply to intervene (Sections 24

and 25 of Act and s.53 and 54 of the Rules for First Nation intervention). There is

nothing in the Act or Rules where a First Nation can apply to intervene if they feel a

ruling might affect their interests. A decision, for example, how compensation might be

detennined for a breach of a lawful obligation in the wrongful taking or alienation of

reserve land, might affect many First Nations.

The FSIN respectfully submits that First Nations should be pennitted to make application

to intervene in circumstances where they feel their interests might be affected by a

decision or ruling by the Tribunal, without having to receive prior notice from the

Tribunal. We have been advised that in many court proceedings it is left up to the third

party or First Nation in this case, to detennine whether to apply to intervene on a matter it

believes will significantly affect its interests. We feel it would then be up to the Tribunal,

in considering this application, to consider, among other factors, whether the interests of

the First Nation might be significantly impacted by its decision and whether the First

Nation should be added as a party to the proceedings.

JOINDER OF PARTIES:

The FSIN is uncertain as to what is intended under 47(1) of the Rules which states

"Every person whose presence is necessary to enable the Tribunal to adjudicate

effectively and completely on the issues in the proceeding" "shall be joined as a party to
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the proceeding", except those that are outside the Tribunal's jurisdiction. As far as we

are aware, the Act only provides that the First Nation or First Nations (parties to the

claim) are entitled to bring a claim against Canada for a breach of a lawful obligation.

We can't envisage who the other persons are whose presence is necessary and should be

joined as a party to the claim. The same applies to s.47(2) and (5) as to who the Rules

might be contemplating as the "other person" or "party" alleging that they are entitled to

join or should be joined? Another party might intervene, as just discussed, but we can't

see how another party might be joined.

Section 47 (3) is clearer as to joining claims where two or more claimants assert claims to

relief arising out of the same circumstances or there is a common question of law or fact

between two or more claims or the joinder may promote efficiencies. However, even

here the result may be that the claims can't be considered jointly if the result is that the

joint claims are over the claim limit.

We also note with a similar query why section 47(4) talks about joinder of two or more

persons as respondents? If the claim is solely against Canada as a breach of a lawful

obligation there is always only one respondent. If the joinder of respondents includes the

Province, we understand the Tribunal has no discretion to join them as respondents unless

the Province agrees to be a party to the action under section 23 of the Act.

SERVICE OF DOCUMENTS:

Service of the Declaration and service of other documents is handled differently under

the Rules. Service of the Declaration is on the Chief of the First Nation and Deputy

Attorney General (Rule 38 and 40). Service of the other documents (we assume that

refers to the schedule that accompanies the Declaration) is served on the respective legal

counsel (Rule 41).

It has been the practice before the ISCC, in our experience, that any documents provided

to the ISCC for Inquiry purposes would be shared with the opposing party. The
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Commission arranged this efficiently without unnecessary expense to the other parties.

There was no need for service, particularly since the Crown already had seen and

considered the documents the First Nation was relying on as pati of the claims

submission process which had to meet the minimum standards.

The FSIN would respectfully request the Tribunal consider, for efficiency and cost

saving purposes, that the Registrar forward to the opposing party or parties all the

materials that have been filed related to the claim, especially ifthese materials have

already been provided in electronic fonn. We question the need to go through detailed

service procedures with attendant additional costs.

On the other hand, if service of documents is going to be implemented, then service of

the Response to the Declaration and the service of a document on a First Nation should

not be limited to just the Chief of the First Nation but includes their legal counsel (Rules

38-41). Given the timeframes to be met, the other commitments and responsibilities of

the Chief and issues of communication and technology at the Band level, legal counsel

should have immediate access to anything filed, particularly when all claims filed and

proceedings before the Tribunal need a legal representative (Rule 9).

ADDITIONAL COMMENTS:

• Rule 20(2)(a) states the Schedule to the pleadings requires a list of allegations

based on one or more of the grounds related to the validity of the claim as set out in

the specific claims policy. We understand that the grounds concerning the validity

of specific claim are laid out under s. 14 of the Act, the governing legislation, and

not just the specific claims policy.

• Under section 5 of the Act and Sections 3 and 20 of the Rules, proceedings are

brought by a First Nation. Section 6(2)(a) contemplates that claims can be heard

together and Part 4 of the Rules talk about joinder of claims but the Rules don't

appear to provide an opportunity for a group of First Nations to file a claim. The

- 21 -



FSIN would suggest a group of First Nations be permitted to file a claim based on

similar facts where, for example, reserve land was set aside for a group of First

Nations and it's alleged the Crown breached a lawful obligation by a wrongful

surrender of the reserve. They should be entitled to jointly file a claim for the

wrongful alienation of their land.

• The Rules under s. 20 are confusing because the Declaration of Claim requires the

First Nation to set out not only the grounds of the claim (s.20(c)) but the causes of

action (s.20(d)) and allegations of fact that would establish a cause of action

(s.20(e)). The FSIN understands the only causes of action that need to be declared

are the grounds of the claim. Also, we understand the allegations of fact supporting

the grounds of the claim are nothing other than the historical record, legal

arguments, oral testimony, expert reports and supporting documents that have

already been filed with INAC, have met minimum requirements and will be

provided as part of the Schedule to the Declaration (s.20(2)).

• Section 23(2) ofthe Rules provides that documents to be filed must be filed by

electronic transmission. However, many, if not most, documents filed with the

Department as part of a specific claim are in written fonn. The FSIN is concerned

this means that the volumes of documentation with the Department now need to be

reproduced in electronic form. The ISCC usually assumed this responsibility out of

courtesy, convenience, efficiency and cost factors. They reproduced these materials

in electronic form with a CD provided to each of the parties. The reality is some

First Nations do not have the equipment to mass-produce the materials in electronic

fonn. The FSIN would suggest what should be filed with the Tribunal is what is

filed with the Department and accepted as satisfying the minimum standards.

• Rule 9 requires all persons and patiies in proceedings before the Tribunal to be

represented by legal counsel, except under exceptional circumstances with leave of

the Tribunal. This might be the case given the complexity of the proceedings under

the proposed rules. However, the FSIN feels this general requirement might not be
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necessary when many First Nations have experienced representatives familiar with

the claim and the process or the facts speak for themselves without legal argument

being advanced. For example, in TLE claims by First Nations in Saskatchewan, the

only proof of a claim is whether there is a shOlifall based on consideration of who

should be counted under certain TLE criteria. Often this is a finding of fact and the

only issues are differences of opinion in the application ofthe criteria. This usually

only involves those representatives ofthe First Nation and Canada familiar with the

criteria and paylist analysis. No legal issues necessarily arise requiring legal

representation.

• Part 13 and sections 121 and 122 require another case management conference and

the filing of a memorandum accompanied by a copy of all documents that may be of

assistance to the Tribunal. The FSIN wonders whether this is really necessary. The

Declaration of the Claim and the attached Schedule already includes all of this

material. Couldn't this be the role ofthe Case Management Tribunal as part of its

responsibility in facilitating the processing of the claim before the hearing under

Pari 6 of the Rules? This seems to be a matter that can be accommodated under s.

59 of the Rules. Filing another memorandum including all allegations, evidence,

reports and documents that have already been filed seems redundant and might

unnecessarily incur additional costs.

• Finally, the FSIN notes with some disappointment there is nothing in the Tribunal

legislation or rules that provides the Tribunal with an oversight of the existing

claims process before it reaches the Tribunal by way of a filed claim. The Tribunal

appears limited to providing these services only once a claim is filed. It would have

been welcome if some SOli of oversight or application by a party to the Tribunal for

facilitation or mediation services would have been provided. Under the ISCC

process the First Nation could have approached the Commission for a ruling on

whether there was a constructive dismissal of the claim due to delays by Canada in

detemlining whether they would accept the claim for negotiation or not. Also, once

a claim was accepted for negotiation the Commission could be approached to
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facilitate the negotiations by arranging meetings, setting the agenda, taking minutes,

recording and enforcing undertakings, booking meeting rooms and providing

mediation services when disputes arose. The ISCC in its final report recommended

many of these types of services be provided by the new Tribunal to expedite the

processing of claims. We concur and would welcome any sort of mediation and

facilitation services the Tribunal can provide to process claims in a more timely and

balanced fashion before they reach the Tribunal as issues in dispute.

CONCLUSION:

The FSIN would like to thank the Rules Committee for the opportunity to submit these

comments and suggestions and welcomes the opportunity to meet with the Rules

Committee if we could be of any further assistance. We sincerely hope any modification

of the Rules, will not only "secure ajust and expeditious resolution of claims adjusted to

the distinctive character of specific claims" but also that the Rules and Procedures will be

administered in a culturally sensitive and most cost efficient manner. We feel only by

appropriate changes to the Rules that satisfactorily meet these objectives will the desired

reconciliation between the First Nations and the Crown be achieved in the resolution of

specific claims.
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