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I

Claimant

1.

The Respondent, Her Majesty the Queen in right of Canada (Canada), admits that the
Claimant, the We Wai K.ai Nation, also known as the Cape Mudge Band, is a First Nation
within the meaning of s 2 of the Specific Claims Tribunal Act (Act).

2.

Canada admits that the We Wai Kai Nation is the successor Indian band of the Laich kwil
tach (Euclataw) Indians in connection with the Drew Harbour Indian reserve.

II

Conditions Precedent

3.

Canada admits the allegations of fact in paragraphs 3 to 5 of the Declaration of Claim.

ill

The Claim Is Not a Valid Claim

4.

Canada's position is that the claim made in the Declaration of Claim is not a valid claim.

IV

The Establishment of Drew Harbour Indian Reserve

5.

Following British Columbia's entry into Confederation in 1871, Canada lacked the sole
authority to allot, set aside, or create reserves in British Columbia. The allotment and
creation of reserves required the cooperation of the provincial Crown because the
provincial Crown held underlying title to the lands upbn which reserves were to be
established.

6.

Canada admits the allegations of fact in paragraph 8 of the Declaration of Claim.

7.

In 1880, the Governor in Council, by PC OIC 1880-1334, approved the appointment of
Peter O'Reilly, a County Court Judge and Stipendiary Magistrate, to act as sole
commissioner (Reserve Commissioner O'Reilly) on the then Indian Reserve
Commission.
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8.

Under the terms of PC OIC 1880-1334, Reserve Commissioner O' Reilly was to act in his
own discretion "in furtherance of the joint suggestions" of the provincial Chief
Commissioner of Lands and Works (CCLW) and the federal Indian Superintendent for
British Columbia "as to the particular places to be visited and the reserves to be
established". Reserve Commissioner O'Reilly's reserve allotments would be subject to
confirmation by these same officials on behalf of their respective governments and,
failing agreement, should be referred to the Lieutenant Governor of British Columbia.
PC OIC 1880-1334 also stated that Reserve Commissioner O'Reilly's duties "consist
mainly in ascertaining accurately the requirements of the Indian Bands in that Province,
to whom lands have not been assigned by the late Commission, and allotting suitable
lands to them for tillage and grazing purposes" and that he was to "have special regard to
... the claims of the White settlers".

9.

Reserve Commissioner O'Reilly exercised powers granted pursuant to an exercise of
federal Crown prerogative powers. Contrary to the We Wai Kai Nation's assertion in
paragraph 25 a) of the Declaration of Claim, the reserve approval mechanism set out in
PC OIC 1880-1334 appointing O' Reilly was not a statutory process. PC OIC 1880-1334
was an exercise of federal prerogative powers, not an exercise of statutory powers.

10.

In response to paragraphs 9 and 10 of the Declaration of Claim, Canada admits that:

a)

on August 28, 1884 Mr. E. Priest (Priest) carried out a field survey of Rebecca
Spit for Mr. J. Miller; and

b)

Priest's field survey notes indicate that the shoreline ofRebecca Spit was
unbroken and there was no passage or other interruption in the shoreline.

Canada does not know whether Priest's field survey was made at high tide. Canada
denies the other allegations of fact arid further in response states that Priest's field survey
notes:
2
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c)

note the existence of an unidentified "Indian Reserve";

d)

indicate that Priest surveyed along the line of coast around Rebecca Spit
following the high water mark; and

e)

indicate that Priest surveyed a line across the base of Rebecca Spit, as the
southern boundary line for the Rebecca Spit lot, which lot was at that time, or
later became, Lot 33, and placed survey posts at the west and east ends of the line.

In additional response, Canada states that:

f)

Mr. J. Miller was a "white settler" within the meaning of PC OIC 1880-1334; and

g)

in addition, under the Lands (Crown Amendment) Act, SBC 1879, c 21, s 8, and
the Land Act SBC 1884, c 16, in force February 18, 1884 (1884 Land Act), s 70,
each under the heading "System of Surveys" at paragraphs 17, 18 and 19, Priest
was required to, and did, thoroughly blaze the boundary line through timber up to
12 feet wide and mark bearing trees for each survey post.

11.

In response to paragraph 11 of the Declaration of Claim, Canada admits that by letter
dated October 29, 1886, Reserve Commissioner O' Reilly provided the CCLW with a
Minute of Decision and attached rough sketch for his information and recommended a
proposed unsurveyed Drew Harbour Indian reserve (Proposed Unsurveyed Drew Harbour
Indian reserve). Canada denies the other allegations of fact except where expressly
admitted in this Response. Further in response Canada states that:

a)

the Proposed Unsurveyed Drew Harbour Indian reserve was a reserve of210
acres, mostly on the southern shore of Drew Harbour, allotted to the Laich kwil
tach (Euclataw) Indians;
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b)

the rough sketch indicates that the Proposed Unsurveyed Drew Harbour Indian
reserve's northernmost boundary was to be in the base of Rebecca Spit where a
"passage" is noted; and

c)

the Minute of Decision and rough sketch, taken together and in the

circums~ces,

reasonably indicate that the northernmost boundary of the Proposed Unsurveyed
Drew Harbour Indian reserve followed a "westerly direction" through the base of
Rebecca Spit and then across the southern shore of Drew Harbour.

12.

Canada admits the allegations of fact in paragraph 13 of the Declaration of Claim, that by
notice published in the B.C. Gazette on November 4, 1886, William P. Sayward
(Sayward), gave notice of his intention to apply for permission to purchase Rebecca Spit
from the provincial Crown. Further in response, Canada states that:

13.

a)

Sayward's notice was dated October 26, 1886; and

b)

Sayward was a "white settler" within the meaning ofPC OIC 1880-1334.

In response to the allegations of fact in paragraph 12 of the Declaration of Claim, Canada
admits that on November 5, 1886 the CCLW, acting under PC OIC 1880-1334, purported
to preliminarily approve the Proposed Unsurveyed Drew Harbour Indian reserve, as set
out in the rough sketch and Minute of Decision. Canada denies the other allegations of
fact. Further in response, Canada states that the CCLW was not aware that there was any
overlap or potential overlap between the Proposed Unsurveyed Drew Harbour Indian
reserve and the "white settler" interests.

14.

On January 6, 1887, Sayward applied to purchase the Rebecca Spit lot from the
provincial Crown under s 30 ofthe 1884 Land Act.

4

SCT File No.: SCT - 7003 -14
15.

Canada denies the allegations of fact in paragraph 14 of the Declaration of Claim. In
further response, Canada states that on January 29, 1887 Priest prepared a survey plan of
the Rebecca Spit lot from his 1884 field survey notes.

16.

Canada admits the allegations of fact in paragraph 15 of the Declaration of Claim. On
February 10, 1888, the provincial Crown granted Lot 33, the Rebecca Spit lot, to
Sayward.

17.

In response to the allegations of fact in paragraph 16 of the Declaration of Claim:

a)

Canada admits that Canada did not protest any alleged overlap, between Lot 33
and the Proposed Unsurveyed Drew Harbour Indian reserve;

b)

Canada denies that there was any overlap, or any definite overlap;

c)

in the alternative that there was an overlap, and the overlap came to Reserve
Commissioner O'Reilly and the Indian Superintendent of British Columbia's
attention, then:

i)

Reserve Commissioner O'Reilly and the Indian Superintendent of British
Columbia reasonably knew, in all the circumstances, including the
provincial Crown's on-going obstructionist approach in the establishment
of Indian reserves when non-Aboriginal interests were at stake, that the
CCLW and the Lieutenant Governor of British Columbia would not agree
to permit some or all of Rebecca Spit to become part of the reserve
because of the February 10, 1888 provincial Crown grant to Sayward and
the prior "white settler" interests; and

ii)

accordingly, acting reasonably, they would not have sought that redress;
and
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d)

in practice, the CCLW' s formal approval of the surveyed reserve was required
under PC OIC 1880-1334 followed by the provincial Crown's transfer of the
surveyed reserve's underlying title to Canada.

18.

Canada admits the allegations of fact in paragraph 17 of the Declaration of Claim, that on
April 28, 1888, the Indian Reserve Commission surveyor Ashdown Green instructed
surveyor Skinner to survey the Proposed Unsurveyed Drew Harbour Indian reserve.

19.

In response to the allegations of fact in paragraphs 18 and 19 of the Declaration of Claim,
Canada admits that:

a)

Skinner field surveyed the proposed reserve on July 28, 1888 under instructions
from Reserve Commissioner O'Reilly; and

b)

Skinner reported to Reserve Commissioner O'Reilly about alterations to two other
proposed reserves for the Laich kwil tach (Euclataw) Indians, and did not report
any "alteration" to the Proposed Unsurveyed Drew Harbour Indian reserve.

Canada denies the other allegations of fact except where expressly admitted in this
Response. In further response Canada states that:

c)

Skinner found Priest's survey posts, marked bearing trees and blazed line at the
southern boundary line of Lot 3 3;

d)

·skinner made Priest's survey posts the northern boun~ary of the Indian reserve at
the base of Lot 33;

e)

Skinner field surveyed the proposed reserve generally following Reserve
Commissioner O'Reilly's "rough" sketch and Minute of Decision. Skinner would
have realized that there was no sea passage across the base of Rebecca Spit and
would have stopped at the southern boundary ofLot33 in order to comply with:
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i)

~14

the generally recognized survey practice in the province of British
Columbia at the time, of not surveying lands for the benefit of one person
when those lands were subjectto another person's previously acquired
rights, looking to previous survey plans or, when in the field, to survey
posts or stakes already in the ground. This practice followed the approach
in the Lands (Crown Amendment) Act, SBC 1879, c 21 and the 1884 Land

Act, which provided for the legal recognition of rights acquired under the
Land Act; and

ii)

PC OIC 1880·1334 that required reserve Commissioner O'Reilly, and
Skinner, to have regard to the claims of"white settlers".

20.

Canada admits the allegations of fact in paragraph 20 of the Declaration of Claim.
Skinner prepared a survey plan of the reserve from his field survey notes and on May 18,
1889, the CCLW approved the Drew Harbour Indian reserve (Surveyed Drew Harbour
Indian reserve) as surveyed in Skinner's survey plan.

21.

In response to the allegations of fact in paragraph 21 of the Declaration of Claim, Canada
admits that:

a)

on August 14, 1914, the McKenna-McBride Corrunission issued a Minute of
Decision confirming the Surveyed Drew Harbour Indian reserve;

b)

the Surveyed Drew Harbour Indian reserve was further confirmed in the
McKenna·McBride Commission's final report and approved by BC OIC 1923·
911 on July 25, 1923 and by PC OIC 1924·1265 on July 19, 1924.

Canada denies the other allegations of fact. In further response, Canada states that while
the We Wai Kai Nation sought additions to other surveyed reserves before the McKenna·
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McBride Commission, the We Wai K.ai Nation did not seek an addition to the Surveyed
Drew Harbour Indian reserve to add Rebecca Spit.

22.

The Surveyed Drew Harbour Indian reserve was formally established as an Indian
reserve (Drew Harbour Indian Reserve) in 193 8 when the provincial Crown transferred
the underlying title to Canada pursuant to BC OIC 1938-1036 on July 29, 1938.

V

Canada Did Not Breach Any Statutory Duty

23.

Canada did not breach any alleged statutory duty in the circumstances of this case. In
particular:

a)

PC OIC 1880-1334, which governed the roles of O' Reilly, Skinner and the
CCLW in the process leading to the formal establishment of Drew Harbour Indian
Reserve in 1938, was an e?Cercise of federal prerogative powers, not an exercise of
statutory powers;

b)

Canada denies that the Proposed Unsurveyed Drew Harbour Indian reserve and
the Surveyed Drew Harbour Indian reserve were Indian reserves within the
meaning of the Indian Act, RSC 1886, c 43, as amended, or the Indian Act, RSC
1906, c 81, as amended. The Surveyed Drew Harbour Indian reserve did not
become an Indian reserve within the meaning of the Indian Act until the
provincial Crown transferred the Surveyed Drew Harbour Indian reserve's
underlying title to Canada in 1938; and

c)

the relevant Indian Acts did not set out any statutory requirements for the
establishment of Drew Harbour Indian Reserve, or for the protection of any
interest in the Proposed Unsurveyed Drew Harbour Indian reserve or the
Surveyed Drew Harbour Indian reserve.
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VI

Canada Did Not Breach Any Fiduciary Duty

24.

No federal Crown fiduciary duty arose from the alleged facts. In particular:

a)

no federal Crown fiduciary duty arose before the CCLW formally approved the
surveyed reserve (that is, the Surveyed Drew Harbour Indian reserve). During
that time period:

i)

the We Wai Kai Nation did not have any specific, cognizable Aboriginal
interest in Rebecca Spit being part of the Surveyed Drew Harbour Indian
reserve;

ii)

the We Wai Kai Nation did not at any relevant time put Canada on notice
that the We Wai Kai Nation wanted some or all of Rebecca Spit to be in
the Surveyed Drew Harbour Indian reserve, or otherwise rely on Canada
to include some or all of Rebecca Spit in the Surveyed Drew Harbour
Indian reserve;

iii)

Canada did not have a private-law-like discretionary control over whether
Rebecca Spit would be included in the Surveyed Drew Harbour Indian
reserve;

iv)

in any event, any recommendation by Reserve Commissioner O'Reilly,
and any approval by the CCLW, that the Proposed Unsurveyed Drew
Harbour Indian reserve include some or all of Rebecca Spit would have
been ineffective in law in including some or all of Rebecca Spit in the
Proposed Unsurveyed Drew Harbour Indian reserve, as the
recommendation and preliminary approval:
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a)

were beyond the federal prerogative authority that O'Reilly and the
CCLW were acting under pursuant to PC OIC 1880-1334, that
required them to have regard to the claims of "white settlers"; and

b)

subject to previously-acquired rights under the 1884 Land Act and
its predecessor legislation;

v)

Canada was not under a private-law-like undertaking to seek to include
Rebecca Spit in the Surveyed Drew Harbour Indian reserve;

vi)

Canada could not ignore the "white settler" interests. At the time Canada
was also acting in furtherance of the public interest in providing for
settlement of''white settlers". Canada is no ordinary fiduciary and wears
many hats and represents many interests and Canada denies that any action
in furtherance of this public interest gave rise, in the circumstances, to any
fiduciary duty owed to the We Wai Kai Nation; and

vii)

however, from a practical and functional point of view, Reserve
Commissioner O'Reilly, including Skinner under him, acted as an agent of
the provincial Crown when "white settler" interests were at stake; and

b)

no federal Crown fiduciary duty arose after the CCLW formally approved the
surveyed reserve, the Surveyed Drew Harbour Indian reserve. The Surveyed
Drew Harbour Indian reserve did not include Rebecca Spit.

25.

Even if a fiduciary duty did arise before the CCL W formally approved the surveyed
reserve, then:

a)

Canada did not breach that duty. In particular, even if there had been an overlap
between the Proposed Unsurveyed Drew Harbour Indian reserve and the ''white
settler" interests, and the overlap came to Reserve Commissioner O' Reilly and the
10
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Indian Superintendent of British Columbia's attention, they reasonably knew, in
all the circumstances, that the CCLW and the Lieutenant Governor of British
Columbia would not agree to permit some or all of Rebecca Spit to become part of
the reserve because of the February 10, 1888 provincial Crown grant to Sayward
and the prior "white settler'' interests. Accordingly, acting reasonably, they would
not have sought that redress. Canada did not breach any basic obligations ofloyalty, good faith in the discharge of its mandate, providing full disclosure
appropriate to the subject matter, and acting with ordinary prudence with a view
to the best interest of the We Wai Kai Nation; and

b)

in any event, Canada denies that any failure to seek redress through re-surveying
the reserve or bringing the issue to the CCLW or Lieutenant Governor of Canada
would have resulted in some or all of Rebecca Spit being added to the Surveyed
Drew Harbour Indian reserve. Neither the CCLW nor the Lieutenant Governor of
British Columbia would have agreed to permit some or all of Rebecca Spit to
become part of the reserve because of the February 10, 1888 provincial Crown
grant to Sayward and the prior "white settler" interest.

VII

Acqui~scence

26.

In the event that Canada breached any alleged duty, then the We Wai Kai Nation

and Consent

acquiesced in and/or consented to the fact that the Surveyed Drew Harbour Indian reserve
and the Drew Harbour Indian Reserve did not include Rebecca Spit.

Vlll

Damages

27.

Canada denies that the We Wai Kai Nation suffered any loss or damages caused by any
alleged breach of duty by Canada.

28.

Canada pleads and relies on section 20 of the Act.
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29.

In the event that that Canada breached any alleged duty causing damages to the We Wai
Kai Nation then Canada says that the We Wai Kai Nation failed to mitigate those
damages.

IX

Apportionment of Liability

30.

In the event that there was any fault in the reserve allocation process that caused the We
Wai Kai Nation any alleged loss of the inclusion of some or all of Rebecca Spit in the
reserve then:

a)

the provincial Crown was solely responsible for that loss; and

b)

in the event that Canada is found liable for any damages for an alleged breach of
duty then:

i)

the,provincial Crown also caused or contributed to the acts or omissions
relied on by the We Wai Kai Nation under s 14 (1) of the Act, or to the loss
arising from those acts or omissions, and Canada pleads and relies on s 20
(1) (i) of the Act; and

ii)

the We Wai Kai.Nation was also at fault for causing the damages and
Canada pleads and relies on ss 1 and 2 of the Negligence Act, RSBC 1996,
c 333, as amended and the sub paragraph of this Response that is
immediately above this subparagraph. Particulars of the We Wai Kai
Nation's contributory negligence include failure to exercise due diligence
in that the We Wai Kai Nation did not advise Canada at any reasonable
time that the We Wai Kai Nation wanted Rebecca Spit included in the
Surveyed Drew Harbour Indian Reserve.
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X

Relief

31 .

Canada seeks to have the claim dismissed in its entirety with costs.

Dated: September 19, 2014
Si

ture of
Respondent
IZ!lawyer for Respondent
William F. Pentney,
Deputy Attorney General
Per: John Russell
Department of Justice
British Columbia Regional Office

0

Respondent's address for service:

Department of Justice
900 - 840 Howe Street
Vancouver, BC V6Z 2S9
Attention: John Russell

Fax number address for service:

(604) 666-2710

E-mail address for service: please send to all of:
john.russell@justice.gc.ca
richelle.rae@justice.gc.ca
pat.brodie@justice.gc.ca
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