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Overview
1.

Shortly after adhesion to Treaty 5, Fisher River First Nation requested additional land,
over and above the basic treaty entitlement. It claims that by agreement, or by conduct,
the Crown incurred a legal obligation to provide the full amount of additional land
requested. The Crown denies any outstanding lawful obligation is owed to the First
Nation, and without limiting the foregoing says that the Crown acted within the
Crown's discretionary power in setting aside less than the requested amount of extra
land, and was not bound to provide more.

2.

This is the Response of Her Majesty the Queen in Right of Canada, as represented by
the Minister of Indian Affairs and Northern Development Canada ("The Crown") to the
Declaration of Claim filed by the Fisher River Cree Nation ("First Nation") with the
Specific Claims Tribunal ("The Tribunal") on September 15, 2014 pursuant to the
Specific Claims Tribunal Act ("The Act").

3.

The Declaration of Claim alleges that the Crown failed to set aside additional lands, as
requested by the First Nation, as reserve lands. It is alleged that on various legal
grounds, by agreement or conduct, the Crown incurred a legal obligation to set aside the
full amount requested. It is alleged further, that the Crown by conduct, did in fact set
aside part of the requested land, only to improperly alienate it. The First Nation says
there is a compensable shortfall between what was requested, and they say af,JTeed to,
and the lesser amount set aside in the end.

I.

Status of Claim (R. 42(a))

4.

The First Nation submitted its claim to the Minister of Indian and Northern Affairs
Canada (the "Minister") on 13 December 1994.

5.

On August 11 , 2006, the Minister notified the First Nation in writing that its specific
claim had not been accepted for negotiation. Subsequently, the First Nation sought a
review of this decision. The Crown reconfirmed its rejection of the claim by letter dated
February 19, 2009.
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II.

Validity (R. 42(b) and (c))

6.

The Crown denies the validity of the First Nation's Specific Claim, as set out in the
Declaration of Claim, and denies that the First Nation has suffered any loss or damage
resulting from breaches of treaty or fiduciary obligations as alleged or at all.
Specifically the Crown denies:
a.

that there was any obligation to set aside additional lands as reserve;

b.

that there was any breach of Treaty 5;

c.

that there was any breach of the Indian Act;

d.

that there was any breach of obligations arising from the Crown's fiduciary
duties;

e.

that there was any binding agreement between the First Nation and the Crown
and any breach thereof; and

f.

7.

that there are any consequential losses or damages.

Alternatively, the Crown says if the Tribunal finds the Specific Claim to be valid in that
the Crown did not meet its Treaty, contractual or fiduciary obligations, pursuant to S.
20(3) of the Act, the Crown is entitled to a set-off for the value of financial and
economic supports provided by the Crown to the First Nation from the date of Treaty 5,
and specifically for the value of additional land set aside for the benefit of the First
Nation.

III.

Allegations of Fact- Declaration of Claim (R. 4l(e)): Acceptance, denial or no
knowledge (R. 42(d))

8.

Unless expressly admitted, the Crown denies each and every allegation of fact or law in
the Declaration of Claim and puts the Claimant to the strict proof thereof.

9.

The Crown admits the facts set out in paragraphs 1, 2, 3, 4, 5, 7, 10, 11 , 13, 21, 23, 30
and 34 ofthe Declaration of Claim.
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10.

In response to paragraph 6, the Crown denies that any of the grounds set out in s. 14 of

the Act apply.
11.

In response to paragraph 8, the reserve was surveyed by Duncan Sinclair, D.L.S., on the
instructions of Surveyor General J.S. Dennis.

12.

In response to paragraph 9, the Crown denies this paragraph but states that in 1884
Chief David Rundle asked permission from Indian Agent A. MacKay to cut hay on the
west side of the reserve and for some spruce timber on the south side. The request for
"... a few acres of spruce timber adjoining the southern boundary of the reserve" was
again made in 1885. The Crown further states that in 1886, the Chief and Council
formally requested that the Department of Indian Affairs increase the size of the reserve
so the band could have access to meadow and timber lands at the southeast end of the
reserve (Southeast Addition). The Crown denies that this request included the parcel of
land which later came to be referred to as the Southwest Addition.

13.

In response to paragraph 12, the Crown objects to the First Nation's reference to the
letter of Alex Gauer, of the Regional Surveyor's Office, Legal Surveys Division, to
Martin Beardy of the Treaty and Aboriginal Rights Research Centre Manitoba. The
Crown states that this letter is subject to settlement privilege, which the Crown does not
waive.

14.

In response to paragraph 14, the Crown admits that on March 15, 1887 DSGIA
Vankoughnet wrote to Mr. A.M. Burgess, Deputy Minister of the Interior. The Crown
denies that paragraph 14 accurately reflects the content of that letter. The Crown states
that the letter indicated that " the officers of this Department will be warned not to
interfere with the rights of any settlers who may be located within the tract." The letter
did not make any mention of the territories being unsurveyed or unoccupied.

15.

In response to paragraph 15, the Crown admits that on March 21, 1887 Mr. E. McColl
wrote to The Superintendent General of Indian Affairs (SOIA) but the Crown denies
that paragraph 15 accurately reflects the content of that letter. The Crown states that
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McColl did not inform SGIA that the Department of Interior had no objection to the
application of Fisher River Band, but McColl repeated that the SOLA had advised that
the Department of Interior had no objection to the application of Fisher River Band.

16.

In response to paragraph 16, the Crown admits that on November 23, 1892, Mr. E.
McColl wrote DSGIA Vankoughnet with another request for an enlargement of the
reserve. The Crown admits that in his letter, McColl noted that more families were
relocating to the Fisher River Reserve, but denies that the letter indicates more families
were moving than originally anticipated. The Crown admits that the letter states that
"1 00 acres for family of five was given them.," without admitting that the set aside was,
in fact, limited to 100 acres per family.

The Crown denies the conclusion of law

contained in the last sentence that "with the added influx of people from Norway House,
there was a duty imposed upon the Dominion Crown to ensure that a complete allotment
of the Claimant's treaty right to land occurred."

17.

In response to paragraph 17, which the Crown admits, the Crown notes only the first
page of the document which supports the statement survives.

18.

In response to paragraph 18, the Crown admits that McColl's letter did not include
reference the Southeast Addition, but says thatthe Crown had no obligation to make
such a reference. .

19.

In response to paragraph 18 and all other references in the Declaration of Claim to the

Crown "agreeing to" the Southeast Addition and "fail[ing] to include" it, including
paragraphs 19, 20, 25, 27, 28, 29 and 31 , the Crown denies that there was any binding
agreement between the Crown and the First Nation regarding the reserve Additions and
denies that the Crown had any obligation to include it. The Crown says that any use of
the term 'agreement' in the context of the historical documents in question refers only to
internal recommendations amongst government officials, and not to any communication
or agreement with the First Nation.
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20.

In response to paragraph 20, the Crown admits that Order-in-Council P.C. No. 1978 was

passed on July 8, .1893 and that it is properly quoted, but denies that it "provided for
setting apart" the Southwest Addition. The Crown states that Order-in-Council P.C. No.
1978 did not set apart any lands as reserve, but merely recommended that a survey be
conducted for the purpose of a set aside.

21.

The Crown denies paragraph 22.

22.

In response to paragraph 24, the Crown admits that from September 23-26, 1895 the
additions to the Fisher River Reserve were surveyed by Mr. J.C. Nelson, D.L.S. The
Declaration of Claim does not provide sufficient evidence to support its assertion that
his field notes were re-copied as an addition to Field Book #24 and, if so, why.
Accordingly, the Crown does not assert the same. The Crown has no knowledge of the
allegation that Nelson's field notes were "atrocious, " and denies this, along with the
allegation that there was an error in the recopying, leading to a shortfall in land set aside
as alleged in paragraph 36 of the Statement of Claim. The Crown states that on 2 June
I 896 W.A. Austin forwarded Field Book #24 and a plan of the survey to the
Department of lndian Affairs. The cover letter read "I beg to state that I have carefully
plotted & Drawn the plan of the additions made to the Fisher River lnd. Reserve from
. the survey of the late Mr. Nelson, and consider them correct."

23.

In response to paragraph 25, the Declaration of Claim does not provide sufficient
evidence to support its assertion that the Deputy Superintendent General of Indian
Affairs requested 3,777 acres. Accordingly, the Crown does not assert the same.

24.

In response to paragraph 26, the Crown agrees with this paragraph except for the
statement that the Plan was sent to Mr. McColl on behalf of the Indian Agent. The
Crown states that the copy of the Plan to be sent to Mr. McColl was to be forwarded to
the Indian Agent.
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25.

In response to paragraph 35, the Crown admits that there is a document entitled "The

Plan Showing Additions to the Fisher River Indian Reserve as surveyed in September
1895 by the late J.C. Nelson, D.L.S. and drawn by Mr. W.A. Austin, D.L.S. in April 29,
1896" which is labeled "46" in Canada Lands Survey's Records and that there is a
different document entitled "Plan showing Additions to the Fisher River Indian Reserve
as surveyed in September 1895 by the late J.C. Nelson, D.L.S. and drawn by Mr. W.A.
Austin, D.L.S." labeled "46" in the Indian Affairs Survey Records.

However, the

Declaration of Claim does not provide evidence sufficient to support its assertion that
''the plan hereto annexed" referred to in Order in Council P.C. Number 2980 dated
August 251h 1896 is one and the same document as that designated in the Indian Affairs
Survey Records as No. 46. Accordingly, the Crown does not assert the same.

26.

The Crown denies paragraph 36.

27.

The Crown denies paragraph 37.

28.

In response to paragraph 38, the Crown denies that it has failed to meet or otherwise

breach any lawful obligation to the First Nation.

29.

In response to paragraph 39, the Crown denies the First Nation is entitled to the relief
claimed or any other form of relief.

IV.

Statements of Fact (R. 42(e))
Southeast Addition

30.

In 1884, Chief Rundle asked the Indian Agent A. MacKay for permission to cut hay on
the west side and for some spruce timber on the south of the reserve for building
purposes. The request for "... a few acres of spruce timber adjoining the southern
boundary of the reserve" was again made in 1885.

31.

On September 16, 1886, the Chief and Council formally requested that the Department
of Indian Affairs increase the size of the reserve so the band could have access to
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meadow and timber lands at the southeast end of the reserve and provided a description
of the particular addition sought, but did not indicate the acreage.

32.

In January 1887, E. McColl, Inspector of Indian Agencies, recommended to the
Superintendent General of Indian Affairs in Ottawa that Fisher River be granted the
requested additional land.

33.

On January 29, 1887, the Deputy Superintendent General of Indian Affairs, L.
Vankoughnet, wrote to the Deputy Minister of the Interior, asking if the Southeast
Addition could be granted.

34.

On March 11, 1887, the Department of the Interior informed Mr. Vankoughnet by letter
that the Southeast Addition pursuant to the request made by Chief Rundle and Council
could be granted.

Southwest Addition
35.

In November 1892, E. McColl sent another request to Ottawa on behalf of the Fisher

River Band, and in early January 1893, sent further details of the lands requested which
were at the southwest end of the Reserve.

A sketch was prepared by Mr. Duncan

Sinclair in March 1878, which shows the requested Southwest Addition with an
inscription "Addition required 3600 acres" (Southwest Addition).

36.

In late January 1893, the Deputy Superintendent General of Indian Affairs wrote to the
Minister of the Interior asking if the Fisher River Reserve could be extended to the
southwest to include the additional land as shown in the sketch.

37.

On July 8, 1893, Order-in-Council P.C. No. 1978 was passed which recommended that
the Fisher River Reserve be surveyed in accordance with the requested lands sought and
that the land identified therein be set apart for the use of the Fisher River Band. The
lands described included the Southwest Addition, but not the Southeast Addition. The
Order-in-Council noted that Inspector of Indian Agencies reported that "this extension
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is necessary, owing to the increase of the stock of cattle of this band, in order to provide
for their sustenance."

Another copy of the Order-in-Council contains the slight

variation that the increase was necessary "in order to provide hay for their sustenance."
The First Nation says that this Order-in-Council amounted to a setting aside of the
subject land, but the Crown says that is not the case; the Order-in-Coundl merely
recommended that a survey be conducted for the purpose of a set aside.

Survey of both the Southeast and Southwest Additions
38.

In 1895, J.C. Nelson surveyed the proposed Southeast and Southwest Additions to the
Fisher River Reserve.

A "Plan Showing Additions To The Fisher River Indian

Reserve" as surveyed in September 1895 by the late Mr. J.C. Nelson and drawn by Mr.
W.A. Austin, was forwarded to the Department of Indian Affairs and the Department of
the Interior the following June. The Plan indicated that the Southeast Addition was
"2052 acres or 3.21 square miles" and the Southwest Addition was "4 square miles"
(which is the equivalent of2,560 acres).

39.

The memorandum prepared for Hayter Reed, the Deputy Superintendent General of
Indian Affairs, on 7 July 1896 reads:

If these two additions comprise all the lands needed for the Indians, the
transaction will be closed by obtaining an Order in Council confirming the survey
and canceling former reservations, but

if more lands are required, it will be

necessary to have further information in order that Council may understand
clearly what is intended.

40.

Then on July 9, 1896, Hayter Reed, the Deputy Superintendent General of Indian
Affairs, confirmed that " .. . the two additions as shown on the Plan of the lands of the
Fisher River Ind. Reserve, as surveyed by the late J.C. Nelson ... are deemed by the
Dept. to be all the lands needed tor the Indians at that place."
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41.

On July 14, 1896, by memorandum, the Minister of the Interior recommended approval
of the additions to the Fisher River Reserve in which he states that the lands surveyed
by J.C. Nelson:
... include only a portion of the lands which were asked in the first instance, but
the Deputy Superintendent General of Indian Affairs states that they are deemed
to be all the lands needed by the Indians at that place.

Additions added to the Fisher River Reserve

42.

On August 25, 1896, Order-in-Council P.C. 2980 was issued. It ordered:
.. . that the lands, situate on the Fisher River ... as shewn on the plan hereto
annexed and comprising two tracts offour square miles and three and twenty-one
hundredth square miles, respectively, be withdrawn .from the operation of the
Dominion Lands Act, subject to existing rights as defined or created thereunder,
and set apart for the use of the Indians of the Fisher River Band; and that the
former reservations and the Order in Council of the

8" of July, 1893, be

cancelled.

43.

The Crown states that there was no agreement between the Crown and the First Nation,
and that the Crown had no legal obligation of any sort, to create the Southeast or
Southwest Additions in the acreage requested or at all.

44.

The Crown states Canada did not create a Southeast Addition to the reserve by
acquiescence to the request by Chief and Council for the Southeast Addition. The
Crown states that Order-in-Counci l P.C. No. 1978, dated July 8, 1893, did not create a
Southwest Addition to the reserve, but merely called for an accurate survey.

V.

45.

Relief (R. 42(f))

The Crown seeks dismissal of the claim.
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46.

To the extent that the Crown may be found liable to pay compensation for losses
incurred by the First Nation as a result of any failure to set aside additional lands as
reserve or any related breach of fiduciary obligations, which is not admitted, the Crown
seeks an offset pursuant to s. 20 (3) of the Act for any such losses, taking into account
the value of the land that was provided by the 1896 Order-in-Council, and for other
financial and economic supports provided by the Crown to the First Nation from the
date of Treaty.

47.

The Crown seeks costs in these proceedings.

48.

Such other relief as this Honourable Tribunal deems just.

VI.

Communication (R. 42(g))

The Respondent's address for service is:
Paul.Anderson@justice.gc.ca I Lisa.Cholosky@justice.gc.ca
Department of Justice
Suite 301, 310 Broadway
Winnipeg, MB R3C OS6
Tel: (204) 984-0064
Fax: (204) 984- 5910
Dated: November 14, 2014

William F. Pentney
Deputy Attorney General of Canada
Per: Paul Anderson I Lisa Cholosky
Suite 301, 310 Broadway
Winnipeg, MB R3C OS6
Tel: (204) 984-0064
Fax: (204) 984-5910
Solicitors for the Respondent.
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