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AND TO:

BIRCH NARROWS FIRST NATION
As represented by Neil Reddekopp and Eric Pentland
Ackroyd LLP
Solicitors for the Claimant
1500 First Edmonton Place
10665 Jasper Avenue NW
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I.

The Applicant
1.

The Applicant, English River Dene Nation ("English River") confirms that it
is a First Nation within the meaning of s. 2(a) of the Specific Claims
Tribunal Act, S.C. 2008, c. 22 ("the Acf').

2.

English River is in receipt of a Notice from the Specific Claims Tribunal
("the Tribunal") issued pursuant to s. 22 of the Act and makes the within
application pursuant to ss. 24 and 25 of the Act.

3.

In making this application, English River also relies on s. 22 of the Act and
Rules 2, 30, 34, and 45 of the Specific Claims Tribunal Rules of Practice
and Procedure, SOR 2011-119.

II.

Relief Sought
4.

Ill.

English River seeks to make application before the Tribunal at a time and
place to be determined by the Tribunal for the following relief:
a.

An Order granting English River status as a claimant party in
proceeding SCT 6001 -17 ("the Birch Narrows Action"), being
pursued by the Birch Narrows First Nation ("Birch Narrows"); or

b.

In the alternative, an Order granting English River status as an
intervenor in the Birch Narrows Action.

Grounds for the Application
5.

On August 28, 1906, the English River Band and the Clear Lake Band
("Clear Lake") , the latter being the predecessor band to Birch Narrows and
Buffalo River Dene Nation ("Buffalo River") , adhered to and executed
Treaty 10 at Tie-a-la-Crosse.

6.

The text of Treaty 10 expressly provided that "[F]urther His Majesty agrees
to furnish such assistance as may be found necessary or advisable to aid
and assist the Indians in agriculture or stock-raising or other work."

7.

During the negotiations that preceded the execution of Treaty 10, the
Treaty Commissioner received requests for cattle and the provision of
cattle and farm equipment was discussed .

8.

When a second Treaty Commissioner met English River at Tie-a-la-Crosse
in 1907, he received a request for agricultural implements and seed . Some
of what was requested was delivered before the 2008 annuity payment, at
which additional specific requests for assistance were made.
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9.

Over the next four decades, documentary records establish the following .
a.

Provision of agricultural and economic assistance to both
English River and Clear Lake was limited and inconsistent.

b.

Notwithstanding the opinion of federal officials that agriculture
was not possible in the Treaty 10 area, English River and Clear
Lake members made considerable progress using only their
own initiative.

c.

Ultimately, however, the absence of assistance from Canada
prevented English River and Clear Lake and their members from
reaching a sufficient degree of success to maintain an
agricultural economy.

10.

The Birch Narrows Action was bifurcated by an Order of the Honourable
William Grist on July 12, 2018, and the legal positions of Birch Narrows
and English River are identical to each other in that part of the validation
stage of the Birch Narrows Action dealing with the interpretation of Treaty
10.

11 .

The post-Treaty 10 history of Clear Lake and English River is , as a result
of both geography and government policy a common history in which
evidence regarding one band is tied to the analysis of the history of the
other.

12.

a.

The records regarding government expenditures on Treaty 10
bands for the first 40 years of Treaty 10, including records
relating to agricultural and economic assistance, were organized
at the agency level , and both Clear Lake and English River were
in the Tie-a-la-Crosse Agency.

b.

Most records and research relating to the area occupied by
members of Clear Lake and English River deal with the common
features of the history and geography of the region and do not
find significant variations between one part of the region and
another.

c.

Specifically, the geographic proximity and similarity between the
respective reserves of Clear Lake and English River is such that
general observations made about agricultural potential and
agricultural results of one are equally applicable to the other.

d.

Because of the common history of English River and Birch
Narrows as a successor to Clear Lake renders it unlikely that
there are sufficient differences between the two cases to result
in the results of a claim by one and a claim by the other.

The inclusion of English River as a party would not prejudice the work of
an expert retained by the Respondent since it is unlikely that terms of
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reference would provide for the study of conditions in the vicinity of Birch
Narrows while ignoring the comparable study of lands associated with the
members of English River.

IV.

13.

English River submits that for the reasons set out above, English River is
directly affected by any decisions of the Tribunal in the Birch Narrows
Action and ought to have an opportunity to participate in the Birch Narrow
Action.

14.

Alternatively, if the Tribunal finds that English River is not a necessary or
proper party to the Birch Narrows Action, English River requests that the
Tribunal grant it status as an intervenor in the Birch Narrows Action.

15.

English River submits that any increase in the length and cost of the
hearing associated with granting English River intervenor status would be
modest, and in all the circumstances should not be a barrier to English
River's participation in a matter that affects its interests so significantly.

Consents

16.

V.

English River has been advised that Birch Narrows not only consents to
English River's application for party status, Birch Narrows endorses this
application.
Proposed Manner to Participate and How Participation Could Assist the
Tribunal

17.

English River could assist the Tribunal primarily with regard to documents
and other evidence that relates to assistance requested, assistance
provided , and agricultural conditions and activity since conditions
regarding Clear Lake and English River are such that documents relating
to either are equally applicable to both.

18.

While English River requests the right to present evidence, examine and
cross-examine witnesses and make legal argument, the most important
contribution would relate to presentation of evidence and provision of
context for documentary evidence. With regard to witnesses and legal
argument, English River would be represented by the same counsel as
Birch Narrows.

VI.

Intention to Support

19.
VII.

English River intends to support the position taken by the Claimant.
Language to be Used

20.

English River intends to use only the English language. No translation will
be necessary.
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VIII.
21.

Costs
English River asks that its application be granted without costs to any
party.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 20TH DAY OF JULY 2018

NEIL REDDEKOPP/ERIC PENTLAND
Ackroyd LLP
Solicitors for the English River First Nation
1500 First Edmonton Place
10665 Jasper Avenue NW
Edmonton AB T5J 3S9
Phone: (780) 412-2700/(780) 412-2721
Fax: (780) 423-8946
Email: nreddekopp@ackroydlaw.com
Email: epentland@ackroydlaw.com

