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I.

Claimant (R. 41(a))

1.

The Claimant, 'NAMGIS FIRST NATION ("Namgis") confirms that it is a First
Nation within the meaning of s. 2(a) of the

Spec~fic

Claims Tribunal Act, by

virtue of being a "band within the meaning of the Indian Act, R.S.C. 1985, c. IS, as amended, in the Province of British Columbia.

II.

Conditions Precedent (R. 41(c))

2.

The following conditions precedent as set out in s. 16(1) of the Specifzc Claims
Tribunal Act, have been fulfilled:

16.(1) A First Nation may file a claim with the Tribunal only if the claim has
been previously filed with the Minister and
(a)

3.

the Minister has notified the First Nation in writing of his or her decision
not to negotiate the claim, in whole or in part;

'Namgis initially filed this claim with the Minister on or about January, 1998 for
breaches by Canada respecting the improper allowance of an expropriation of
.499 acres of Nimpkish IR #1 ("IR #1") lands for a road right-of-way in 1934
("ROW Claim").

4.

On January 21, 2010, Michel Roy, the Senior Assistant Deputy Minister of
Indian Affairs and Northern Development wrote to 'Namgis stating that the
ROW Claim had not been accepted for negotiation on the basis that "there is not
an outstanding lawful obligation owed to the Namgis First Nation in respect of
the subject matter of this claim".

III. Claim Limit (Act, s. 20(1)(b))

5.

'Namgis does not seek compensation in excess of $150 million for the purposes
of the ROW Claim.
2
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IV. Grounds (Act, s. 14(1))
6.

The following are the grounds for the Cormorant Island Specific Claim, as
provided for in s. 14 of the Spec(fic Claims Tribunal Act:

(b) a breach of a legal obligation of the Crown under the buJian Act or any
other legislation pertaining to Indians or lands reso£¥ed fur Indians of Canada
or ofa colony of Groat Britain of which at loast some portion oov/ furms part of
Canada:
(c) a breach of a legal obligation arising from the Cfovro'S provision or non
pro'.ision of reserve lands, ineluding unilateral undertakings that giye rise to a
fiduciary obligation at law, Of its administration of reseF't'e lands, £ndian moneys
or other assets of the First Nation;
(d)

an illegal lease or disposition by the Crown of reserve lands;

a failure to provide adequate compensation for reserve lands taken or
damaged by the Crown or any of its agencies under legal authorityt:

(ill

V.

Allegations of Fact (R. 41(e))

7.

Joint Reserve Commissioner O'Reilly set aside IR #1 for the "Nimkeesh"
Indians, otherwise known as the Nimpkish Band and presently known as the
'Namgis First Nation ("'Namgis").

8.

In 1929, the Province's Department of Public Works sought a right-of-way to
construct and extend the Alert Bay Road through Reserves No. 1 and No.2. A
complicating factor was that a concrete sidewalk built by the 'Namgis years
earlier was situated in the centre of the right-of-way area on Reserve No.1.
This sidewalk was an important travel route for 'Namgis members and
constituted the only "comparatively safe place to walk in the village [of Alert
Bay]".

9.

On January 9, 1931, Indian Agent Halliday reported to W.E. Ditchbum, Indian
Commissioner for British Columbia, of a meeting held on January 8, 1931 at
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which a resolution in the following terms had been "unanimously adopted" by
the voting members of the 'Namgis:
"Resolved by the Nimpkish Band in council assembled, that they concede
to the Provincial Government the right to put in a satisfactory road outside
of the present sidewalk, which will be maintained at the expense of the
Province of British Columbia, and that the speed limit shall be not over six
miles an hour. It is understood that the province keeps the road
continually in good condition, and a failure on their part lasting more than
twelve months will nullify this concession. Resolved further that any
buildings in the way of this road shall be moved at the expense of the
Provincial Government and shall be put on proper foundation at a height
above the water level not less than they are at the present time."
10. Agent Halliday also reported the following:
The question of compensation was brought up at the meeting, and with
Mr. Bice, who is acting for the Provincial Government, I went this
morning and viewed the property with the express purpose of putting a fair
assessment on the amount of work that had been done [sic] on the
improvements of these places. The greater part of it we did not consider
that any compensation whatever would be necessary, as it was only some
places a foot wide outside of the sidewalk and in some places two or three
feet, and in some places they were in a very bad state of repair. However,
we found that the following were entitled in our opinion to certain
compensation; this compensation to be based on the number of cubic
yards of material that they themselves had placed in making the necessary
fill, to keep the foreshore in good condition. The price or valuation
thereon is taken from the average amount which is paid by the Provincial
Government for similar work in road construction, namely sixty cents per
cubic yards.
Those whom we decided were entitled to
Sam Scow
40 cu.
Johnson Cook
30 "
Jerry May and
Matthew King
88 "
24 "
Harry Brown
Moses Alfred
60 "

compensation are as follows:
$ 24.00
yds.
@
18.00
"

"
"
"

52.00
14.40
36.00
$ 145.00

In the conversation and discussion regarding the resolution just passed, the
Indians were promised as far as possible that they would be given work in
the construction of the road.
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The Provincial Government would have liked to have taken in the
sidewalk, and the offer was made that it would be maintained at the
expense of the Provincial Government, but this was voted down by the
Indians, the ground of the argument being that the sidewalk would form a
well-defined limit to the Indian reserve, and that if they gave over the
sidewalk they would not have sufficient control over the undesirables
going onto the reserve. It was [sic] tried to explain to them that it would
make a difference of only about five feet, but they decided otherwise.
I may say that this road is needed, and will be of greater advantage to the
Indians themselves. The only disadvantage will be that they are using a
certain portion of what will be the road for storing their wood piles, and it
will be necessary for them to put them either on platforms outside of the
road or else pile them on the upper side of the side-walk, where it would
be more or less unsightly.
11.

On February 4, 1931, Assistant District Engineer Stevens wrote to the Chief
Engineer of the Department of Public Works:
Following is the estimate of cost of construction of 14 ft. road through
Indian Reserve No.1. at Alert Bay; length of road 1560 ft:
Cribbing, 1450 lin. ft. 8 x 12 Cedar
@ .37 cts per ft. in place
Fill,500 cu. yds @ .80 cts
Grading
Culverts
Moving one building 77' x 24'
Moving 4 small buildings
Payment for filling done by Indians

Contingencies

$1665.00
200.00
300.00
50.00
400.00
120.00
145.00
$3280.20
219.80

$3500.00

I am enclosing [sic] copy of letter from Indian Agent Halliday to
Commissioner Ditchburn from which it appears that the Indians are
willing to grant a right-of-way along the shore side of the concrete walk.
The width of right-of-way obtainable is only 14ft. owing to a number of
buildings along the shore which would be within the right-of-way if a
greater width were obtained, however, this width will probably be
sufficient to meet all demands for many years. The road will be used only
by trucks, of which there are two at Alert Bay at present.
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I would recommend that the road be constructed as soon as possible as
there is a probability of the Indians having a change of heart if the work is
not started in the near future.
12.

It appears that by letter dated January 4, 1934, the Indian Commissioner

recommended to the Department of Indian Affairs ("DIA") that the right-of-way
be transferred to the Department of Public Works.

It also appears that on

January 19, 1934, the DIA advised the Indian Commissioner that "the
Department agreed that the land could be transferred to the Provincial
Government without further compensation in view of the work done, the
payments already made and the benefit this road was to the Indians."

13.

On February 5, 1934, Order in Council P .C. 217 was passed whereby .499 of an
acre on Reserve No. 1 was transferred to the Department of Public Works
pursuant to section 48 of the Indian Act.

14.

On July 29 th 1938, Order-in-Council 1036 was passed pursuant to which Alert
Bay Indian Reserve No. 1 and Burial Ground Indian Reserve No.2 were
transferred to the Federal Crown with the following provisos, inter alia
PROVIDED NEVERTHELESS that it shall at all times be lawful of Us,
Our Heirs and successors, or for any person or persons acting in that
behalfby Our or their authority, to resume any part of the said lands which
it may be deemed necessary to resume for making roads ... ; so,
nevertheless that the lands so to be resumed shall not exceed one-twentieth
part of the whole of the lands aforesaid, and that no such resumption shall
be made of any lands on which any buildings may have been erected, or
which may be in use as gardens or otherwise for the more convenient
occupation of any such buildings:

PROVIDED also that the Department of Indian Affairs shall through its
proper officers be advised of any work contemplated under the preceding
provisoes [sic] that plans of the location of such work shall be furnished
for the information of the Department of Indian Affairs, and that a
reasonable time shall be allowed for consideration of the said plans and for
any necessary adjustments or arrangements in connection with the
proposed work: ...
6
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PROVIDED also that the Department of Indian Affairs shall through its
proper officers be advised of any work contemplated under the preceding
provisoes [sic] that plans of the location of such work shall be furnished
for the information of the Department of Indian Affairs, and that a
reasonable time shall be allowed for consideration of the said plans and for
any necessary adjustments or arrangements in connection with the
proposed work: ...
PROVIDED also that all travelled streets, roads, trails, and other highways
existing over or through said lands at the date hereof shaII be excepted
from this grant.
14.a. For the purposes of this matter only, the Claimant states that prior to July 29,
1938, IR #1 was provisional reserve.
15.

On June 21, 1939, the Province passed reciprocal Order in Council 821 which
incorporated the terms of O.c. 1036.

16.

It appears the various 'Namgis members whose improvements were removed to

accommodate the right-of-way through Reserve No. 1 were compensated
sometime in 1931.

However, in 1941 it came to light that one 'Namgis

member, Dan Cranmer, had not been compensated for his improvements. Mr.
Cranmer was subsequently compensated in the amount of $50.00.
17.

The .499 of an acre at issue was transferred to the Department of Public Works
pursuant to section 48 of the Indian Act R.S.C. 1927, c. 98. This section reads
as follows:
Lands taken for Public Purposes:
48.
No portion of any reserve shall be taken for the purposes of any ...
road ... without the consent of the Governor in Council, but any ... for
taking or using lands or any interest in lands without the consent of the
owner may, with the consent of the Governor in Council as aforesaid, and
subject to the terms and conditions imposed by such consent, exercise
such statutory power with respect to any reserve or portion of a reserve.
2. In any such case compensation shall be made therefor to the
Indians of the band, and the exercise of such power, and the taking of the
lands or interest therein and the determination and payment of the
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compensation shall, unless otherwise provided by the order in council
evidencing the consent of the Governor in Council, be governed by the
requirements applicable to the like proceedings by such company,
municipal or local authority in ordinary cases.
3. The Superintendent General shall, in any case in which an
arbitration is had, name the arbitrator on behalf of the Indians, and shall
act for them in any matter relating to the settlement of such compensation.
4. The amount awarded in any case shall be paid to the Minister of
Finance for the use of the band of Indians for whose benefit the reserve is
held and for the benefit of any Indian who has improvements taken or
injured.
Section 48 empowered the Governor in Council to authorize a provincial
government which already had expropriation powers to extend that power to
reserve land.

18.

At the material time, the Province's Department of Public Works had alleged
statutory authority to expropriate land for highway purposes under the Highway
Act, R.S.B.C. 1924, c. 103, as amended by An Act to consolidate and amend the
Law relating to Highways and the Traffic thereon, R.S.B.C. 1930 c. 24, and An
Act to amend the "Highway Act", R.S.B.C . 1931 c. 29. The relevant sections

are as follows:
2.

In this Act, unless the context otherwise requires: -

"Highway" includes all public streets, roads ... and any other public way;
"Land" includes all lands of every tenure and description whatsoever,
including foreshore and lands covered with water, within the Province,
and including lands granted by the Dominion to any person;
"Minister" means the Minister of Public Works.
PART 1.
ESTABLISHMENT AND CONTROL OF HIGHWAYS
8.
It shall be lawful for the Minister, in his absolute discretion, to
make public highways of any width not exceeding one hundred feet, and
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to vary and alter any existing roads, and to take, either at the time the
highway is first made or declared or at any subsequent time, at any point
additional land beyond the width of one hundred feet where necessary to
secure the efficient construction, maintenance, or use of the highway, and
to declare the same by a notice in the Gazette, setting forth the direction
and extent of such highway; and for such purpose, by himself, his agents,
servants, and workmen, without any notice to and without any consent on
the part of any person owning or occupying the land, or having or
claiming any estate, right, title, or interest therein, to enter upon, set out,
ascertain, and take possession of any private roads and any lands in the
Province, and any timber thereon; and also in the like discretion to enter
upon any land for the purpose of cutting any drains that may be thought
necessary, or for the purpose of taking therefrom any gravel, timber, stone,
and other materials required for the construction or maintenance of any
highway.
16.
(1.)
Compensation shall be paid in respect of lands entered
upon and taken possession of under this Part for the following matters
only:(a.)

Improvements on the lands so taken, that is to say, everything
constructed on or annexed to the soils by the hand of man, such as
roads, buildings, structures, and fences, and improvements made
by clearing, planting, grading, or cultivating the soil:

(b.)

Lands which were originally granted to some person by the Crown,
either in the right of the Province or the Dominion, and by taking
of which the total area taken for the purpose of highways from the
lands comprised in the original Crown grant is found to exceed
one-twentieth of the total area of the lands comprised in the Crown
grant, and then only for area in excess of one-twentieth of that total
area; but where the lands comprised in the Crown grant have been
subdivided into parcels by any registered conveyance or plan of
subdivision, the area of land which may be so taken from any
parcel without the payment of compensation shall not exceed onetwentieth of the area of that parcel, and where lands are being
taken from two or more of the parcels at the same time the total
area to be so taken without the payment of compensation shall be
apportioned among those parcels on the basis of their respective
areas.

(2.)
If the amount of compensation payable in any case under
subsection (1) is not agreed upon, the amount may be appraised and
awarded by arbitration, and for that purpose the provisions of the "Public
Works Act" relating to arbitration shall mutatis mutandis apply.

9
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(3.)
In detennining the compensation payable to any owner in respect
of any land entered upon and taken possession of under this Part, there
shall be taken into consideration the increased value, beyond the increased
value common to all lands in the locality, that will be given to the
remaining lands of the owner through which the highway will pass, by
reason of the passage of the highway through the same or by reason of the
construction of the highway or of works incidental thereto, and the
increased value that will be so given shall be set off against the
compensation otherwise payable to the owner under this section.

19.

It is e'.ideat, then that the Department of Public Works did have the alleged
statutory pm.'ler to expropriate land for road puFposes and to im'oke s. 48 of the
Indian Act. The problem is that the Department of Public Works failed, with

the concurrence of the DIA, to compensate 'Namgis for the .499 of an acre
taken for the right-of-way on IR #1.

20. 'Namgis, as the beneficial owner of the .499 of an acre encompassed in the road
right-of-way on Reserve No.1 did not receive any compensation for the loss of
same, it having been the opinion of "an officer of the DIA" that the "benefit" to
Reserve No. 1 by having the road constructed was "sufficient compensation".

21.

The documentary trail indicates that this opinion, which was incorporated in
Order in Council 217, was questionable at best. As set out earlier, in his letter
to the Chief Engineer, Assistant District Engineer Stevens ("Stevens") stated
that the "road will be used only by trucks, of which there are two at Alert Bay at
present".

In the same letter, Stevens recommended that the "road be

constructed as soon as possible as there is a probability of the Indians having a
change of heart if the work is not started in the near future."
22.

As late as 1948, some 14 years after Order in Council 217 was passed, there
were "no cars owned by Indians" in Alert Bay and the Alert Bay Road was
"used almost exclusively by the taxpayers" of Alert Bay. It appears that it was
only in the four years between 1948 and 1952 that the number of vehicles on
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Alert Bay increased from "about four to sixty vehicles". It is not clear how
many of those vehicles were owned by the 'Namgis members.

Failure to mai:B:tam aDd preserve 'Namgis lise of its 8idewallc
23. far from benefitting the . Namgis, the right of way proved to be of great
incorrvenience and hindrance to the 'Namgis.

As noted by Indian :\gent

Halliday, the 'Namgis members had been storing their wood piles on a poFtiofi
of the land needed for the road right of way which would haye to be moved by
the 'Namgis onto platforms on the side of the road or piled onto the side\'+,alk
"where it ,....ould be more or less unsightly" .

24.

On September 4, 1941 Assistant District Engineer Pope wrote to District
Engineer Bell regarding a "jog of approximately sEc feet" at the point where the
Road passed into Reserve No. I:
... Since the road ..vas rebuilt this summer, the traffic has naturally swung
over to its own side, and at the junction is now travelling over a portion of
the cement walk built by the Indians. .'.
Both the Indians and the [local] residents are an.xious to ha'ie this bottle
neck eliminated as under some circU1ll5tances this could be considered
quite dangerous to foot traffic.

25.

The right of wayan IR #1 impeded the "Namgis' use of the sidevl'alk by
encroaching thereon and by increasing ¥ehicular traffic through IR #1.

26. The side',valk on IR #1 Ylas built by the 'Namgls long before the right of way
'",'as constructed. The side"'ialk ',.,as an important travel route for tbe 'Namgis
members and constituted the only side\yalk in the Village of Alert Bay.

27.

The 'l'~amgis \\'Cr9 'lrilling to relinquish a portion of IR #1 to fix tbe
"bottleneck". Indian Agent Todd notified Public Works,

Be

of this fact and
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edJlised lhat in retl;lFH ' Namgis reEluested that Dan Cranmer l3e compcFlSated for
his impro'lemcnffi from the original expropriation ie 1931.

28.

indiftfl Agent Todd notified H:ie IrlE:lian COH1fRissioner for Be on }-lo'len'll3er 17,

19'11 that Ihe l3ottleneeli: had been straightened OH* and that a now sidewalk had
"'ecn sHilt.

Failure to hire 'Namgis members fer Road CORstruetioR aDd Repairs

29.

There is no evidence indicating that '~lamgis memeers were hireC:t to work on
l:I'Ie road cOfltrary to the condition that pre<:licated the passing of tbe Baee
COWlc!i Rcsolution approving the road right of way,

Fauure to Malnt:ain-tbe Road on rR #1

30. The J8:fll:fiH)' 8, 1931 Band COl:H'lcii Resolution stated that 'Namgis "concede to
the Pro\'incial Goyemmcnt the right to put in a satisfactory roee outside of the
presest sidowe±k, which will Be f'Fl8istained at t!:le eJE:l'lesse of the ProviRce of
British ColumBia" 8:fld "it is understood lhat the province Icceps the road
contiflually ift good condition, GAd a failure on their part lastiag FRore tSaR
twelve months 'liill nul:lify tAis concession". Tkere is evidence of continual
issues with roae safety and R'laintenftflcc that concerned ali involved.

31

I,n a lefiter from tBe AssistaRt District ~ngiReer dated oeeeml3er 21, 1939, Ae

reports "t!1e old plaak

roaewa~'

Aas rorteEi out and A'lU5t he removed or

b)' BY ... I .lIe", oil Fe,• .,,,,, Slli""., $500.00 b., ,"i, will .et

~laeeG

ee",~I.I.

,Il. jeb

and another report iA yesterday says AigS tides, wAicA lap against edge of road
under ~e hO\:1ses, stores aRe SHacks which are Built right to eElge of road, have
,....ashed O\:1[ sectioAs ofroad and will have to ee criBBed".

32.

IA a letter datee ~Jovember. 1959 CruefJames Sewiel wrote to t!:le Minister of
LaBOur cOffij318in:ieg 8e0\:11 the eonEiitioe of road. s8yieg "reEJ:\:1ests fur repairs to
tA-is road !:love eeeo meete for

Il'lBflY

years I:lut with BO results". H:e fw+.l'Ier
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reported tfmt the Province had '·Ieft about seventy five or eighty drums of oil
stored on the Indian Reserve by permission of the Indian 8uperin:tendent stating
they would be back when the weather improT,'ed to finish the job. This 'Nas
three years ago the oil is still here in storage but nobody returned and the road
has graduadly got worse until it no '0' resembles a back wood trail instead of a
progressi'le village street".

33.

In 1952, the road 'Nas described by the District Engineer as "'the over used,
partially built road".

VI. The Basis in Law on Which the Crown is said to have failed to meet or
otherwise breached a lawful obligation:

J413.

This claim is brought on the grounds that the Respondent breached its

legal obligation and/or fiduciary obligations to 'Namgis or in the alternative, is
negligent by:
a. _allowing the ex.propriation and subsequent transfer of .499 acres of 1R #1
an4:by failing to obtain adequate compensation for the .499

acres~.:

b. failing to hire "Namgis members for road construction and repairs on IR
#+;;

c. failing to maintain and presep,;e 'Namgis' sidewalk on IR #1; and

d. not ensunng that the road on IR # 1 was maintained

1ft

a manner

satisfactory to 'Namgis.

»'24.

This claim is based on the Crown' s breach of the lndi€Ul Act and of the

Crown's fiduciary obligations at common law relating to the improper taking of
a rigAt of vlays on IR #1 lands and the failure to obtain any compensation for
those takings.
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*.25.

'Namgis seeks compensation from Canada for damages for:
a. the value of the .499 acres of Nimpkish IR #1 that were take!!, including
injurious affection to adjacent lands as determined under the Specific
Tribunal Act section 20( l){ e); and

b. such other damage or compensation as this Honourable Tribunal thinks
just.
,....\
Dated this ~"'l'~r day of October, 2013

Amended Declaration of Claim filed October 4,2012
Original Declaration of claim filed May 8,2012.

Submitted by Stan H. Ashcroft of Ashcroft & Company, Barristers and Solicitors,
Suite #205 -1544 Marine Drive, West Vancouver, BC V7V lH8
Telephone: (604) 913-1611 Facsimile: (604) 913-1622
Email: stan@ashcroftlaw.com
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