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I.

Introduction

1.

This Application for the Determination of an Issue is brought on direction of the
Tribunal, as set out in Paragraph 2 of the Tribunal's Revised Endorsement of
July 7, 2015 (the "Revised Endorsement").

2.

Canada seeks a determination of the following issues relating to the proposed
amendments (the "Proposed Amendments") set forth in the Claimant's
Application to Amend Declaration of Claim, dated May 14, 2015 (the "Application
to Amend"):
a. Whether the Proposed Amendments are barred by the doctrine of res
judicata;
b. Whether the Proposed Amendments are barred because Canada has
been released by the Claimant from any liability or obligations related
thereto; and
c. Whether the Proposed Amendments are barred by the doctrine of abuse
of process.

3.

Canada had previously raised issues of res judicata and abuse of process in its
Response to the Claimant's Application to Amend. The hearing of that matter
was convened on June 26, 2015, but was adjourned sine die pending the
outcome of this Application.

II.

Relief Sought

4.

As the issues raised in this Application are inextricable from Canada's Response
to the Claimant's Application to Amend, Canada continues to seek the same
relief, namely:
a. that the Claimant's Application to Amend be dismissed; and.
b. that the Claimant's proposed amendments be denied.
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Ill.

Grounds for the Application

(a) Factual Basis
5.

The Proposed Amendments fall into two basic categories of allegations:
a. In fulfillment of Treaty No. 8, Canada knowingly provided the Claimant
with poor quality lands which have limited it from pursuing agriculture (the
"Quality of Land Allegations"); and
b. During the negotiation of Treaty No. 8, Canada fraudulently
misrepresented the quality of the lands provided to the Claimant in order
to secure a surrender of aboriginal title (the "Fraud Allegations").

6.

Both the Quality of Land Allegations and the Fraud Allegations have been the
subject of previous litigation, as they were pled in a 1996 treaty land entitlement
action brought by the Claimant as against Canada, Action #9601-18174 (the
"1996 Action"). That action consisted of an initial Statement of Claim filed in
December 1996, which was amended five further times between 1997 and 2007.

7.

The 1996 Action was settled as between the parties by way of a Settlement
Agreement, dated for reference on August 19, 2009 (the "2009 Settlement
Agreement"). At the Tribunal's direction, at Paragraph 8 of its Revised
Endorsement, a copy of the Settlement Agreement is to be filed with the Tribunal
and is to be sealed upon receipt for filing . Canada has provided the 2009
Settlement Agreement as part of the materials to be relied upon in this
Application.

8.

Pursuant to the 2009 Settlement Agreement, Canada and the Claimant agreed to
a Form of Consent Judgment, appearing at Schedule "E". That Form was
entered as a Consent Judgment by the Honourable Mr. Justice Stevenson of the
Alberta Court of Queen's Bench on April 1, 2010 (the "201 0 Consent Judgment").

9.

The 2010 Consent Judgment dismissed the 1996 Action in its entirety, and
deems that the dismissal is made on the same basis as if a full determination of
the action had been made on its merits. The parties and the court clearly
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intended to foreclose re-litigation of settled matters. This interpretation is
assisted by the plenary definition of "Action" employed in the 2009 Settlement
Agreement, 1 as it is the "action in its entirety" that was dismissed by the 2010
Consent Judgment.
10.

The 2009 Settlement Agreement further includes release provisions barring
future re-litigation of any component of the 1996 Action,2 and absolving Canada
of further liability.3

(b) Legal Basis
11.

Although the Tribunal has directed Canada to bring this Application for the
Determination of an Issue, the onus rests squarely on the Claimant to prove the
basis for adding the Proposed Amendments.

12.

Canada continues to rely on the decision of the Alberta Court of Appeal in Attilla

Dogan Construction v AMEC Americas Ltd, 2014 ABCA 74 for the proposition
that an amendment to pleadings is barred where it is hopeless. 4 Canada submits
that an amendment that violates the doctrines of res judicata or abuse of
process, or that violates a release provision of a pre-existing agreement, is
hopeless. If the Applicant fails to discharge its onus on any of these points, the
Proposed Amendments must be dismissed.
13.

Canada submits that the Proposed Amendments meet the threshold for res

judicata, and particularly, cause of action estoppel, because they repeat
allegations already advanced by the Claimant as against Canada, settled
pursuant to the 2009 Settlement Agreement, and dismissed by the Alberta Court
of Queen's Bench by way of the 2010 Consent Judgment.

2009 Sett~ment Agreement at Article 1.1(a).
Ibid at Article 6.4.
3 /bid at Article 6 .3.
4
At para 2~ [Canada's Book of Authorities filed May 25, 2015 at Tab 12).
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14.

The Proposed Amendments similarly raise matters from which Canada has been
fully released by operation of the 2009 Settlement Agreement.

15.

In the totality of the circumstances, the Proposed Amendments constitute an
abuse of process since they jeopardize the goals of judicial economy, finality,
and consistency. This is borne out by the significant prejudice the Proposed
Amendments would cause to the underlying proceedings, the lack of jurisdiction
of the Tribunal vis-a-vis the Proposed Amendments under sections 15 and 16 of
the Specific Claims Tribunal Act, and there-litigation of matters already deemed
determined by the Alberta Court of Queen's Bench and in any event resolved as
between the parties under the 2009 Settlement Agreement.

(c) Authorities Relied Upon
16.

Canada intends to rely upon:
a. The 2009 Settlement Agreement, the 2010 Consent Judgment, and all six
Statements of Claim comprising the 1996 Action;
b. the law of res judicata and abuse of process, as set out in Canada's May
25, 2015 Memorandum of Fact and Law, filed in response to the
Claimant's Application to Amend;
c. the four-part test for cause of action estoppel set out by this Tribunal in
Doig River First Nation and Blueberry River First Nations v Her Majesty
the Queen in Right of Canada, 2014 SCT 2; 5
d. further jurisprudence in relation to the doctrine of res judicata, the doctrine
of abuse of process, and the interpretation of release provisions; and,
e. the Specific Claims Tribunal Act, the Specific Claims Tribunal Rules of
Practice and Procedure, the Federal Courts Act, and the Federal Courts
Rules.

17.

Whereas Canada has been directed to bring the present Application for the
Determination of an Issue, the onus remains on the Claimant to justify the
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At para 46 [Canada's Book of Authorities filed May 25, 2015 at Tab 13J.
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Proposed Amendments by proving that they are not hopeless or without merit,
and ultimately, that they are not barred by res judicata or abuse of process.
18.

Pursuant to Paragraph 8 of the Tribunal's Revised Endorsement of July 7, 2015
and in accordance with section 38(2) of the Specific Claims Tribunal Act, the
2009 Settlement Agreement is to be sealed by this Tribunal.

IV.

Material in Support

19.

Canada relies on the following material:
a. the 2009 Settlement Agreement;
b. Canada's Memorandum of Fact and Law and Book of Authorities filed on
May 25, 2015 in response to the Claimant's Application to Amend Claim;
c. the Specific Claims Tribunal Act, S.C. 2008, c. 22;
d. the Specific Claims Tribunal Rules of Practice and Procedure, SOR/20 11119;
e. the Memorandum of Fact and Law and Book of Authorities to be filed in
support of this Application; and,
f. Such other and further materials as this Tribunal allows.

Dated this 1Oth day of July, 2015.
William F. Pentney, Q.C.
Deputy Attorney General of Canada
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