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APPLICATION FOR LEAVE TO
INTERVENE
I.

Relief Sought
In this application, Leq'a:mel First Nation seeks an order pursuant to section

1.

25(1) of the Specific Claims Tribunal Act, S.C. 2008, c. 2 (the "Acf'), and in accordance with
section 30 of the Specific Claims Tribunal Rules ofPractice and Procedure, SOR/2011-119 (the

"Rules"), granting leave to intervene in File No. SCT-7001-12 (the "Main Action") which is
scheduled to be heard before the Specific Claims Tribunal (the "Tribunal") at a time and place
not yet determined.

II.

Grounds for Application
Section 25 of the Act and sections 34 and 45 of the Rules govern applications for

2.

leave to intervene before the Tribunal. Section 25 of the Act reads as follows:
25. (1) A First Nation or person to whom notice under subsection 22(1) is provided may,
with leave of the Tribunal, intervene before it, to make representations relevant to the
proceedings in respect of any matter that affects the First Nation or person.
(2) In exercising its discretion under subsection (1), the Tribunal shall consider all
relevant factors, including the effect that granting intervenor status would have on the
cost and length of the hearing.
Rule 34 reads:
34. An application is made by filing a notice of application that
(a) sets out the relief sought by the party and the grounds for the application; and
(b) indicates whether any parties have consented to the relief sought.
Rule 45 goes on to state:
45. In addition to the information required under Rule 34, the notice of application for an
application for leave to intervene must set out
(a) the name, address and telephone number of the person and their
representative, if any;
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(b) a description of the manner in which they propose to participate in the
proceedings and how their participation could assist the Tribunal in resolving the
issues in relation to the specific claim;
(c) the name of the party, if any, whose position that person intends to support;
and
(d) the language to be used by that person in the proceedings.
3.

On February 24, 2014, and pursuant to the Specific Claims Tribunal's Practice

Direction No. 6, the Applicant wrote to the Tribunal requesting a notice under section 22(1) of
the Act in relation to the Main Action. The basis for the request was that the issue of historic
loss to be addressed in the Main Action was "likely to significantly affect the interest of the
Leq'a:mel First Nation".
4.

On March 12, 2014, the Tribunal responded by providing the Applicant with a

notice pursuant to section 22(1), indicating that the "the decision [in the Main Action] on the
valuation of historic losses for the purposes of providing adequate compensation for the
Crown's alleged failure might significantly affect the legal interests of the Leq'a:mel First
Nation".

5.

For the reasons set out below, the Applicant submits that it is well situated to

provide useful assistance to the Tribunal in respect of this issue.

Factors to be considered when granting intervenor status
6.

As indicated at subsection 25(2) of the Act, when deciding whether intervenor

status should be granted, "all relevant factors" should be considered, including the effect that
granting such status would have on the "cost and length" of the proceedings.

7.

Although the Tribunal has had few opportunities to consider intervenor status

applications, on occasions where it has, it has looked to the following factors, as set down by the
courts:
a. the nature of the issue before the court;
b. whether the case has a dimension that legitimately engages the interests of the
would-be intervenor;
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c. the representativeness of the applicant of a particular point of view or "perspective"
that may be of assistance to the court; and
d. whether that viewpoint will assist the court in the resolution of the issues or whether
the proposed intervenor is likely to remove the litigation from those directly affected
by it.
Beardy's and Okemasis Band #96 and #97 v
Her Majesty the Queen in the Right of Canada,
2012 SCT 1 at para 16 [Beardy's].

8.

In the British Columbia Court of Appeal, the same test governs intervenor status

applications (emphasis added):
Intervention may be permitted where the applicant has a direct interest in the
litigation, or if the appeal raises public law issues that legitimately engage the
applicant's interests, and the applicant brings a different and useful perspective to
those jssues that will be of assistance to the Court. In the latter situation, the
Court is guided by the factors listed by Madam Justice Newbury in R. v. Watson
and Spratt, 2006 BCCA 234 (CanLII), 2006 BCCA 234 at para. 3:
... where the applicant does not have a "direct" interest in the
litigation, the court must consider the nature of the issue before
the court (particularly whether it is a 'public' law issue); whether
the case has a dimension that legitimately engages the interests of
the would-be intervenor; the representativeness of the applicant of
a particular point of view or "perspective" that may be of
assistance to the court; and whether that viewpoint will assist the
court in the resolution of the issues or whether, as noted in Ward
v. Clark, 2001 BCCA 264 (CanLII), 2001 BCCA 264, the
proposed intervenor is likely to "take the litigation away from
those directly affected by it"....
Vincent v Roche-Vincent,
2013 BCCA 136 at para 4.

9.

Similar factors have been considered by Federal Court of Appeal.

In a very

recent decision, the Court provided the following formulation of the factors to be considered:
a. Has the proposed intervener complied with the specific procedural requirements in the
Rules? Is the evidence offered in support detailed and well-particularized?
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b. Does the proposed intervener have a genuine interest in the matter before the Court
such that the Court can be assured that the proposed intervener has the necessary
knowledge, skills and resources and will dedicate them to the matter before the Court?
c. In participating in this appeal in the way it proposes, will the proposed intervener
advance different and valuable insights and perspectives that will actually further the
Court's determination of the matter?
d. Is it in the interests of justice that intervention be permitted? For example, has the
matter assumed such a public, important and complex dimension that the Court needs to
be exposed to perspectives beyond those offered by the particular parties before the
Court? Has the proposed intervener been involved in earlier proceedings in the matter?
e. Is the proposed intervention inconsistent with the imperatives in Rule 3, namely
securing "the just, most expeditious and least expensive determination of every
proceeding on its merits"? Are there terms that should be attached to the intervention
that would advance the imperatives in Rule 3?

Canada v Pictou Landing First Nation,
2014 FCA 21 at para 11.
10.

The Applicant respectfully submits that it meets a sufficient number of the

aforementioned factors so as to warrant an order granting it intervenor status in the Main Action.

i.
11.

Applicant has met all of the procedural requirements
In the Applicant's view, the present application is detailed and particularized. In

what follows, all of the requirements contained in section 25 of the Act as well as in the relevant
sections of Part 4 and Part 6 of the Rules are addressed.

ii.
12.

Nature of issue is one that Applicant has genuine interest in
As set out in the section 22(1) Notice, the nature of the issue which the Applicant

intends to intervene in respect of relates to the valuation of historic losses for the purposes of
providing adequate compensation for the Crown's alleged failures. This is an issue that has not
yet been decided by the Tribunal.
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13.

The Applicant has a genuine interest in the determination of this matter, since it

will ultimately impact all Bands who bring claims before the Tribunal in the future. This is due
to the fact that many of the claims that come before the Tribunal are rooted in historic loss at the
hands of the Crown, where valuation of that loss is necessarily an issue.
14.

The Applicant also has a history of bringing specific claims forward, a pattern

which will continue in the future. To date, the Applicant has submitted seven specific claims to
Canada's Specific Claims Branch, some of which will come before the Tribunal. Thus, although
the determination surrounding historical loss will not "directly" affect the Applicant in the case
at hand, the effects will nevertheless be felt by the Applicant in all of its claims going forward.

iii.
15.

Participation will assist the Tribunal and bring valuable insight
The Applicant talces the position that the proper approach to bringing forward

historical losses is an approach based on equitable principles of compensation. In particular, it
is the Applicant's submission that the Tribunal should adopt an equitable approach to bringing
forward historical loss whereby compound interest is granted for the entire loss.

That is,

compound interest attaches to 100 per cent of the loss.
16.

The Applicant's understanding is that both the Claimant and the Respondent

intend to rely on the Claimant's trust account data to support arguments regarding how losses
are to be brought forward. Thus, the Applicant will present a different perspective on how past
losses should be brought forward.
17.

In light of the nature and extent of the losses that must be considered by the

Tribunal as well as the Tribunal's weighty responsibility in terms of assessing compensation for
these losses, it would be unfortunate if the Tribunal did not have the opportunity to consider a
range of views regarding the valuation of historical loss, including the Applicant's view, prior to
malcing a decision on this very significant point.
18.

In sum, the Applicant's participation in the proceedings will provide the Tribunal

with unique and valuable insight into possible methods of valuing historical loss, and will
therefore assist the Tribunal in making a decision on a principled and informed basis.
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iv.

It is in the interests ofjustice to allow participation
The interests of justice would be better served by allowing the Applicant to

19.

intervene than ifthe Applicant were denied such an opportunity. The issue of valuing historical
loss is a point of contention and, as noted, a matter that will ultimately affect all those bringing
claims through the specific claims process. The Applicant takes a strong position in respect of
valuing that loss and a position that, if endorsed, could benefit all future claimants.
While it is acknowledged that a "precedent-based interest" alone is insufficient to

20.

warrant a grant of intervenor status, it is the Applicant's position that when, in addition to the
Applicant's precedent-based interest, all of the aforementioned reasons for granting intervenor
status are considered (i.e. the Applicant's genuine interest in the matter, the Applicant's ability
to bring valuable insight to the Tribunal, etc.), there is a strong basis on which to grant the relief
sought in this application.

Beardy's, supra at para 19;
Re Workers' Compensation Act, 1983 (Nfld.),
[1989] 2 S.C.R. 335.
v.
21.

No prejudice to parties will result
There is no prejudice to either of the parties if intervenor status is granted to the

Applicant. The Applicant has applied within the timelines set out in section 44 of the Rules, and
hence its presence will not prevent the proceeding from moving forward as it otherwise would.
In addition, the Applicant intends to be efficient and concise in all of its submissions. Finally,
the Applicant's submissions are intended only to add insight on an issue already raised by the
parties, and not to create additional issues to be resolved.

III.
22.

Consent
The Claimant, Tsleil-Waututh Nation, has consented to the relief sought by the

Applicant in this application. The Respondent, Canada, takes no position with respect to the
relief sought in this application, and has indicated that its position is contingent on a review of
the within application.
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IV.

Identification

23.

The name, address, and telephone number of the Applicant and their legal

representative is as follows:
LEQ' A:MEL FIRST NATION
c/o Jennifer Griffith
Donovan & Company, Barristers &Solicitors
6th Floor, 73 Water Street
Vancouver, BC V6B lAl
Tel: (604) 688-4272
Fax: (604) 688-4282
Email: jennifer griffith@aboriginal-law.com
V.

Proposed Manner of Participation

24.

The Applicant proposes to intervene by filing a Memorandum of Law and

Argument expanding on the issues outlined in Section II, above. The Applicant also proposes to
make brief oral submissions in respect of the same at the hearing of the matter.
VI.

Party support

25.

The Applicant intends to support the Claimant in so far as the Claimant seeks to

argue that interest should be calculated on a compounded basis and according to equitable
principles.
VII.

Language

26.

The Applicant intends to make its submissions, both written and oral, in English.

VIII. Costs
27.

The Application asks that this application be granted without costs.
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DATED at the City of Vancouver, in the Province of British Columbia, this 24th day of April,
2014.

Jennife Griffith and Amy Jo Scherman, Counsel
for the Applicant

Donovan & Company
73 Water Street, 6th floor
Vancouver, BC V6B lAl
Tel: (604) 688-4272
Fax: (604) 688-4282
Email: jennifer griffith@aboriginal-law.com

