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The Applicant Little Black Bear First Nation provides the following Reply to the Respondent
Canada's Response to the Claimant's Application to Examine the Respondent for Discovery, filed
August 301h, 2017:

The Application is Procedurally Appropriate

1.

In para. 3 of its Response, the Respondent Canada alleges that the Application is

"procedurally inappropriate." The Applicant Little Black Bear First Nation states that the
Application is not only procedurally appropriate, but procedurally necessary, as explained below
addressing in tum each of the points raised by the Respondent.
2.

In reply to 3a), the Applicant states that the proposed examination questions relate directly

to the central question of the standing sub-phase, i.e., which bands have an interest in IR 80A.
Understanding the underlying Crown policy in assigning fishing reserves is crucial to
understanding the specific case ofIR 80A, and understanding the Crown's approach to any specific
band will shed light on IR 80A. The proposed questions do not raise "new issues", but rather make
explicit issues already inherent in the claim but never to date dealt with directly.
3.

As set out in Canada v. Lehigh Cement Ltd., 2011 FCA 120 at para. 34, "a question is

relevant when there is a reasonable likelihood that it might elicit information which may directly
or indirectly enable the party seeking the answer to advance its case or to damage the case of its
adversary, or which fairly might lead to a train of inquiry that may either advance the questioning
party's case or damage the case of its adversary."
4.

There has not been an opportunity to raise the proposed questions concerning the Crown's

fishing reserve policy thus far in the Specific Claims Process. Further, none of these questions
have been answered in the course of documentary production. Further yet, the questions are
apparently beyond the knowledge of the available Elders and academic experts. Therefore, the
Applicant now seeks to examine the Respondent in order to exhaust the available avenues of
information.
5.

No prejudice to the parties results from Little Black Bear's exercise of its right of discovery

at this stage. No parties other than Canada have objected to this Application.
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6.

In reply to 3b ), the Applicant states that the timeline of several months proposed by the

Respondent to identify and procure a deponent is unreasonable. Though it is to be anticipated that
some additional research may be required, the proposed questions address foundational issues that
should already have been explored in the course of the first phase of the Specific Claims Process
and in considering the acceptance or rejection of the Claimants.
7.

Canada's failure or unwillingness to address the issue and bureaucratic inertia should not

deprive the claimant of the ordinary right of discovery and the right to raise all issues pertinent to
the claim. The Applicant is similarly opposed to excessive delay, however, the speed at which the
questions are answered is entirely in the hands of the Respondent. The Applicant objects to the
lengthy timeframe proposed by the Respondent. In any event, as a courtesy, this Claimant provided
the Respondent with a list of proposed questions in advance and the Respondent stated in
correspondence dated June 12, 2017 that it was in the course oflocating a representative who could
act as a deponent.
8.

In reply to 3c), the Applicant states that the grounds for Ms. Guglielmin's statements in

paragraphs 15 and 16 are disclosed in the preceding paragraphs 11-14, and flow from the exhibits
appended to the affidavit. The determinations made by the Respondent Canada as part of the
Specific Claims Process combined with the lack of discemable basis for those determinations gave
rise to the affiant's beliefs as stated.
9.

The affiant was selected because she is familiar with the history and process of the claim

with which she has been assisting. There is no one else who could provide a similar deposition
other than another employee of the firm. Rule 82 of the Federal Court Rules provides that a
solicitor shall not both depose to an affidavit and present argument to the court based on that
affidavit, and Ms. Guglielmin will not be presenting argument based on her affidavit.
10.

The cases cited by the Respondent where the Court takes issue with solicitors swearing

affidavits refer to situations where solicitors are giving crucial opinion evidence on expert issues
of a scientific nature, e.g. opinions on patents, and/or acting as "investigators" in the claim. In the
present situation the affiant is deposing to the procedural history of a claim and issues arising
therefrom, issues fully within her competence.
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11.

The Applicant submits that given the above, there is no reason that the affidavit in question

should be struck.

The Application is Substantively Appropriate

12.

The Respondent also alleges m paragraph 4 of its Response that the Application is

"substantively inappropriate." The Applicant states that the Application is substantively
appropriate and that the proposed examination is necessary in order to properly resolve the
standing sub-phase of the claim, as detailed in reply below.
13.

In reply to 4a), the Applicant states that all of the proposed examination questions are

relevant to the facts and issues contained in the pleadings. It is the theory of the Applicant and
other Claimants that fishing reserves were provided or should have been provided to fulfill an
unwritten or implied promise to provide meaningful access to fishing under Treaty 4. Indeed, the
oral history evidence of the Elders of multiple First Nations as recorded in the filed transcripts
substantiate this oral promise: see testimony of Lindsay Cyr of Pasqua at pp. 86 and 96-97, Vernon
Bellegarde of Little Black Bear at p. 93, Mike Pinay and Elwood Pinay of Peepeekisis at pp. 40,
72, 82, and 96, and Wayne Goodwill of Standing Buffalo at p. 96. Vernon Bellegarde of Little
Black Bear stated "at treaty signing, we were promised a fishing station" (p. 93).
14.

The existence of a fishing station for Little Black Bear First Nation is relevant because the

existence of another fishing station would materially decrease the likelihood that IR 80A was set
aside for Little Black Bear, and the non-existence of another fishing station would materially
increase the likelihood that IR 80A was intended in part for Little Black Bear. The Applicant
suggests that the proposed questions could be expanded to include all of the Claimant Nations in
order to comprehensively address the issue.
15.

In reply to 4b), the Applicant states that the applicable rule is Rule 64 of the Specific Claims

Tribunal Rules, which provides that "the witness must, to the best of their knowledge, information,
and belief, answer every question posed to them that is relevant to the specific claim." Proposed
questions 6 and 12 ask the deponent to state the Respondent's position on questions of law. The
Applicant refers to Six Nations of the Grand River Indian Band v. Canada (Attorney General),
(2000), 48 O.R. (3d) 377 (S.C.J.) for the proposition that such questions may properly be asked as
4
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part of examination for discovery. This is also supported by the broad and purposive language of
Rule 64.
16.

In reply to 4c), the Application does not challenge the Respondent's decision not to

negotiate, however, since it is presumed that the Respondent made an informed decision, it does
infer that the decision not to negotiate shows that certain knowledge, information, or documents
was and continues to be in the possession of the Respondent, and such knowledge, information, or
documents have not yet been brought to light.
17.

In reply to 4d), the Applicant states that obviously the Respondent may limit its answers to

facts within its knowledge. Proposed question 9 seeks to confirm that Canada has stated all facts
of which it is aware in relation to the central question of the standing sub-phase.
18.

In its Brief at para. 21, the Respondent alleges that the purpose of the proposed examination

for discovery is to elicit evidence rather than obtain facts. In response to this, the Applicant states
that all of the proposed questions are factual in nature and do not ask for Canada to provide
evidence.
19.

In reply to the Respondent's Brief at para. 29, Rule 240 of the Federal Court Rules

does not support the interpretation of the Respondent that it does not have to submit to examination
at all, only that the deponent can only answer questions to the best of his or her knowledge. Further,
the rule applicable to examination for discovery before the Specific Claims Tribunal is Rule 64 of
the Specific Claims Tribunal Rules, stated above, which furnishes a broad and purposive standard
of relevance that is distinct from that in the Federal Court Rules. Rule 64 requires that questions
must be "relevant to the specific claim" rather than "relevant to any unadmitted allegation of fact,"
the standard alleged by the Respondent.
20.

The Applicant would prefer that the Respondent explain its historical fishing station policy

and all related inquiries and presumes that it would have this information given its previous
determinations in the Specific Claims Process. However, if the answer to the questions is that the
Respondent "doesn't know" then that answer should go on the record. If the Respondent has no
more relevant information or documents, it can say so in reply to the questions.
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21.

Firstly, the Applicant wants to ensure that all relevant information is available and to date

Canada has never been required to divulge this information. Despite the Respondent's protests that
it has made available all "relevant" facts and evidence, obviously the parties have different
conceptions of relevance, and therefore it is possible that not all relevant facts have yet been
disclosed.
22.

Secondly, the lack of knowledge on Canada's part about its policy and on what basis fishing

stations were allocated could be pertinent to the standing sub-phase of the claim.
23.

The Respondent's position that a Crown deponent would not have personal knowledge of

the claim in question and would just be relying on the documentary record like everyone else and
therefore should not be subject to examination means in effect that examinations for discovery
could never be conducted before the Specific Claims Tribunal, given the historical nature of the
claims. And yet the SCT Rules permit examination for discovery and the rules should be given
effect. A document dump by the Respondent does not represent an exhaustive discovery process
and it is impossible to tell what might be revealed by an examination for discovery.
24.

In Montana Band v. Canada, [2000] 1 F .C. 267, this Court clearly stated that it should adopt

a liberal approach to the scope of questioning on discovery and that deponents can be asked about
historical facts of which living persons have no memory and which can only be ascertained by
reliance on documentary records (see paras. 14-22, in which the Federal Court clearly rejects
similar arguments by Canada).
25.

Examination for discovery is a fundamental right of the parties. Discovery is not exhausted

by the production of documents. The questions raised by the Applicant are foundational and
necessary to resolve the claim, and the only way to answer these questions is to examine the
Respondent Canada for discovery. The Applicant states that the Application is appropriate both
procedurally and substantively for the reasons outlined above, and therefore should be granted.
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All of which is respectfully submitted this 281h day of September, 2017.

Ryan Lake/Aaron Christoff

Maurice Law Barristers & Solicitors
Solicitors for the Claimant Little Black Bear First Nation
300, 602 - 12th Avenue S.W.
Calgary, Alberta T2R 113
Phone: (403) 266-1201
Fax: (403) 266-2701
Email: rlake@mauricelaw.com
achristoff@mauricelaw.com
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