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SPECIFIC CLAIMS TRIBUNAL

BETWEEN:
BIG GRASSY (MISHKOSIIMIINIIZIIBING) FIRST NATION (INDIAN BAND)
Claimant
v.

HER MAJESTY THE QUEEN IN RIGHT OF CANADA
As represented by the Minister of Indian Affairs and Northern Development
Respondent

Application Pursuant to Rule 29 of the
Specific Claims Tribunal Rules ofPractice and Procedure

TAKE NOTICE THAT the Respondent will make an application before the Specific Claims
Tribunal ("Tribunal") at 9:00 AM on June 29, 2012 at the Superior Court of Justice, 277 Camelot
St., Thunder Bay, Ontario.

THE APPLICATION IS FOR:

(a) an order directing that the Claimant bears the burden of proof to establish that it suffered the
losses as alleged in its Claim, that those losses were caused in whole or in part by the
Respondent and the amount of the loss associated with each item in respect of which it claims
compensation;

(b) costs of this Application; and

(c) such further and other orders as may be just.

THE GROUNDS FOR THE APPLICATION ARE:
The Claim and Response

1. On October 25,2011, the Claimant, Big Grassy, filed a Claim with the Tribunal pursuant to
section 14 of the Specific Claims Tribunal Act (the "Act").

2. Big Grassy grounds its Claim in paragraph 14(1)(e) of the Act, which provides:
14. (1) Subject to sections 15 and 16, a
First Nation may file with the Tribunal a
claim based on any of the following
grounds, for compensation for its losses
arising from those grounds:

14. (1) Sous reserve des articles 15 et 16, la
premiere nation peut saisir Ie Tribunal d'une
revendication fondee sur l'un ou I'autre des
faits ci-apres en vue d'etre indemnisee des
pertes en resultant:

(e) a failure to provide adequate
compensation for reserve lands taken or
damaged by the Crown or any of its
agencies under legal authority;

e) I'absence de compensation adequate pour la
prise ou I'endommagement, en vertu d'un
pouvoir legal, de terres d'une reserve par Sa
Majeste ou un organisme federal;

3. In its Claim, the Big Grassy alleges, among other things, further to the construction and
subsequent relocation of what is now Provincial Road 621 (the "Road") through the Indian
Reserve 35G (the "Reserve"), Big Grassy is entitled to compensation for:
a. The value of the land occupied by the Road taken by expropriation in 1933 from the
time of commencement of construction.
b. The value of gravel, rock and other fill, and timber taken from Reserve 35G for the
construction and maintenance of the Road as expropriated in 1933.
c. The value of wooden posts and guardrail material taken from Reserve 35G to fence
the Road.
d. The value of rent for the buildings and parking areas on Reserve 35G occupied prior
to construction of the bridge over the Big Grassy River.
e. The value of rent for the "road camp" located on Reserve 35G from 1932 to 1936,
and the value of materials taken from Reserve 35G to build the camp, and of fuel
wood used by the camp.
f.

The value of logs and rock taken from Reserve 35G and used in the construction of
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the wharf on the south shore of the Big Grassy River.
g. The value of the new land taken by expropriation in 1941 when the Road was realigned.
h. The value of gravel, rock and fill taken from Reserve 35G for the construction and
maintenance of the re-aligned Road and for maintenance of Provincial Highway 621.
I.

The value of damage to the land taken for the original Road but not included in the
re-aligned Road, and damage to the land used as borrow pits for extracting gravel,
rock, and other fill material from Reserve 35G.

J.

The value of lost income and income equivalents from the loss of game and trapping
animals, game birds and wild rice caused by the construction and location of the
original Road and of the re-aligned Road.

4. The Respondent filed its Response with the Tribunal on November 25,2011.

5. The Respondent accepted the validity of the Claim only insofar as it relates to the allegation
that the Crown failed to meet its lawful obligation to obtain proper compensation for Reserve
land taken for the construction of the Road in or about 1933. The Respondent did not accept
the validity of the balance of Big Grassy's Claim.

Burden ofProof
6. Big Grassy asserts that it is entitled to compensation.

7. It is axiomatic in law that a person who asserts a proposition or fact has the burden of
establishing that proposition or fact.

8. The Tribunal is a creature of statute and has the powers granted to it by statute, either
expressly or by necessary implication.
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9. Subsection 20( 1) of the Act provides that the Tribunal has the power to award monetary
compensation only.

10. Subsection 20(1) of the Act provides that before the Tribunal can award compensation,
claimants must establish that they have suffered a loss and that they have not been adequately
compensated.

11. Subsection 20(1) of the Act also provides that in making decisions on the issue of
compensation for a specific claim, the Tribunal shall award compensation based on the
principles of compensation applied by the courts.

12. Before courts of law, plaintiffs bear the burden of establishing their entitlement to receive
compensation and the amount of that compensation.

13. Before courts of law, defendants do not bear the burden of proving that plaintiffs are not
entitled to compensation. Specifically, a defendant does not bear the burden of proving that a
plaintiff did not suffer a loss; that the defendant did not cause that loss; or, what amount of
compensation a plaintiff may be entitled to receive in respect of that loss.

14. Big Grassy bears the burden of establishing its entitlement to receive compensation from the
Crown and the amount of any such compensation.
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Statutes and Rules Relied Upon
15. The Specific Claims Tribunal Act generally and sections 14 and 20 in particular.

16. The Specific Claims Tribunal Rules ofPractice and Procedure section 29.

THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the

Application:

1. The Claim;
2. The Response; and
3. Such further and other materials as may be appropriate.

Dated: April 27, 2012

TO:
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Donald R. Colbome
Barrister & Solicitor
1125 Fort Street
Victoria, B.C. V8V 3K9
Telephone: 807.344.6628
Fax: 807.983.3079
drcolbome@shaw.ca

