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I. Claimant 

1. The Claimant, Montana First Nation (the “First Nation” or “Montana” or “the 

Band”) is a First Nation within the meaning of s. 2(a) of the Specific Claims 

Tribunal Act, RSC 1985, c. I-5 and within the meaning of Treaty No. 6 (“Treaty 

6”).  The First Nation was also known as Little Bear’s Band or the Montana Band. 

The Montana Indian Reserve is located approximately 90 kilometers south of 

Edmonton in the Province of Alberta.  

II. Conditions Precedent 

2. The following conditions precedent as set out in s. 16(1) of the Specific Claims 

Tribunal Act have been fulfilled:  

16(1) A First Nation may file a claim with the Tribunal only if the claim has been 

previously filed with the Minister and… 

 

(a) the Minister has notified the First Nation in writing of his decision not to 

negotiate the claim, in whole or in part; … 

 

3. The First Nation filed a specific claim (the “Claim”) on July 25, 2018, alleging an 

outstanding treaty land entitlement (“TLE”) based in part on an assertion that the 

reserve land set aside for the Montana Band was substantially less than the amount 

of land to which the Montana Band was entitled to based on the reserve land 

formula in Treaty 6. 

4. Canada sent a letter to the Montana First Nation on July 23, 2021, offering to 

negotiate the TLE Claim, but only in part. Canada agreed to negotiate an 

“outstanding lawful obligation” based on the Band’s population calculated as of 

1909 for 71 persons, whereas the Claimant asserts that the relevant date for 

assessing the Band’s TLE population is 1896 when 151 Indians were paid treaty 

annuities as members of “Little Bear’s Band”. 

5. Canada has by implication rejected a significant part of the Band’s Claim, namely 

that part of the Claim which identifies 1896 as the appropriate crystallization date 
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to assess the Band’s population for the purposes of calculating the Band’s 

entitlement to reserve land under Treaty 6. 

6. The First Nation acknowledges that Canada’s partial acceptance of their Claim was 

made on a without prejudice basis, however, Canada is not prepared to negotiate 

the Band’s TLE Claim based on their 1896 population of at least 151 people. 

III. Claim Limit (Act, s. 20(1)(b)) 

7. The First Nation does not seek compensation in excess of $150 million. 

IV. Grounds of the Specific Claim (Act, s. 14(1)(a)) 

8. The First Nation submits that the Claim falls within s. 14(1)(a) of the Specific 

Claims Tribunal Act which states: 

14(1) Subject sections 15 and 16, a First Nation may file with the Tribunal a claim 

based on any of the following grounds, for compensation for its losses arising from 

those grounds: 

(a) a failure to fulfil a legal obligation of the Crown to provide lands or other assets 

under a treaty or another agreement between the First Nation and the Crown; 

… 

(c)  a breach of a legal obligation arising from the Crown’s provision or non-

provision of reserve lands, including unilateral undertakings that give rise to 

a fiduciary obligation at law, or its administration of reserve lands, Indian 

moneys or other assets of the First Nation;…  

 

 

V. Allegations of Fact (R. 41(e)) 

(a)  Treaty 6 and the Crown’s Promise to Provide Reserve Lands    

By the 1870s, the Plains Indians were plagued by epidemic disease, particularly 

smallpox, and were facing starvation due to the diminishing buffalo herds. The Cree 

were also concerned about the depletion in the population of fur-bearing animals 

and the lack of measures needed to control the encroachment of non-aboriginal 

people in their territory. In light of these concerns, a majority of the Plains Cree 

Indians were anxious to enter into a treaty with the Government, and to accept 
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assistance in their transition from hunting and subsistence-based economy to 

agriculture. The Crown was also interested in treating with the Plains Cree to open 

up the west for settlement, to complete the transcontinental railroad, and to avoid 

any lengthy or costly military campaigns with the Indians. 

9. In August and September of 1876 at Fort Carlton and Fort Pitt, Treaty 

Commissioners, on behalf of Her Majesty the Queen of Great Britain and Ireland, 

entered into Treaty 6 with the Plain and Wood Cree Tribes of Indians and other 

Tribes of Indians inhabiting the territory. The terms of the Treaty provide that in 

return for ceding approximately 121,000 square miles of land in the fertile 

agricultural belt stretching across present-day central Saskatchewan and Alberta, 

the Crown undertook to set aside reserve lands for each band in the amount of one 

square mile for each family of five or in that proportion for larger or smaller 

families (“the Reserve Land Clause”). 

10. The Reserve Land Clause in Treaty 6 provided that when a Band was ready to 

receive their reserve, the Chief Superintendent of Indian Affairs would “depute and 

send a suitable person to determine and set apart the reserves” for each band, and 

the Indians were to be consulted “as to the locality which may be found to be most 

suitable for them”.  

11. Other key promises of the Crown under Treaty 6 included the continued right to 

hunt, fish, and trap; the supply of farm implements, livestock, and seed to any band 

of Indians cultivating the soil; a one-time present or gratuity of $12.00 to each man, 

woman, and child of the bands adhering to the Treaty; annual salaries of $25.00 to 

each recognized Chief and $15.00 to each subordinate officer; a suitable flag and 

medal to each Chief in recognition of the closing of the Treaty; an annual payment 

of $5 to each Indian person; the maintenance of schools on the reserves; assistance 

during a general famine or time of pestilence; and a medicine chest to be kept by 

each Indian Agent for the use and benefit of the Indians. 
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(b) Chief Big Bear’s Adhesion to Treaty 6 and Delays in Setting Aside Reserve  

12. Chief Big Bear, a prominent and powerful Cree Chief, arrived in Fort Pitt on 

September 11, 1876, and found that the treaty had already been signed between the 

Crown and the several Indian tribes and bands that occupied the treaty territory. 

Concerned that the terms of Treaty 6 did not contain adequate provisions to protect 

Cree autonomy, Chief Big Bear was determined to renegotiate its terms and refused 

to sign an adhesion to Treaty 6 on behalf of his followers. 

13. In the fall of 1879, Indian Commissioner Edgar Dewdney announced that only 

those bands who have accepted treaty are to be provided with rations. Faced with 

extreme hunger and destitution, many of Big Bear's followers left his band and 

joined Lucky Man or Little Pine in order to receive rations and annuities from the 

Crown.  

14. Disappointed by Big Bear’s refusal to adhere to treaty, his two sons, Little Bear and 

Twin Wolverine, adhered to Treaty 6 in November 1882 with some of Big Bear’s 

followers. As a result of severe poverty and hunger in his camp, Big Bear finally 

succumbed to growing pressure within his band and signed an adhesion to Treaty 

6 on December 6, 1882.  

15. In February 1884, Assistant Indian Commissioner Hayter Reed recommended that 

Chiefs Big Bear and Beardy be imprisoned “to make an example of them” for their 

part in planning to hold Councils with the Battleford-area bands in the summer of 

1884 and because they intended to make further demands on the Crown with respect 

to the fulfilment of treaty promises. No action was taken by Indian Affairs to 

imprison either Big Bear or Beardy at this time.  

16. Given the desperate living conditions and widespread starvation among the Cree, 

several government officials recommended that the government offer more liberal 

treatment and rations to the Indians or “full preparations should be made to fight 

them, as it will sooner or later come to this, if more liberal treatment is not given.” 

Rather than offer more assistance to ward off starvation, Ottawa approved the use 

of more coercive measures to suppress Big Bear’s burgeoning treaty rights 
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movement. This included an order that guns and ammunition normally provided to 

the Cree to hunt for food were to be withheld and Indian councils were prohibited, 

the recruitment of 100 men to the North-West Mounted Police force, and granting 

broader discretionary powers to Indian Commissioner Dewdney to govern policing 

matters in the North-West. 

17. In May 1884, Big Bear requested a reserve for his people next to Poundmaker's 

Reserve. The Crown refused because the government wanted to maintain a buffer 

between the reserves of Poundmaker and Little Pine and wished to avoid the kind 

of “big camp” of Crees which had existed at Fort Walsh before it was closed in 

1880. Chiefs Big Bear, Little Pine, Lucky Man, and Poundmaker later requested 

reserves together at Buffalo Lake. This request was also rejected by the Crown. 

18. In March of 1885, Big Bear met with Indian Affairs officials and requested a 

reserve for his band at the mouth of Dog Rump Creek, about 30 miles from Frog 

Lake, and also requested a meeting with Assistant Indian Commissioner Reed or 

Indian Commissioner Dewdney. The Department did not accede to Chief Big 

Bear’s request for a meeting and the government’s focus shifted with the outbreak 

of the Northwest Rebellion later that same month. Despite making several requests 

since adhering to Treaty 6 in 1882, the Crown never set aside a reserve for Big 

Bear’s Band. 

(c) The 1885 Northwest Rebellion and Exile to Montana 

19. In March 1885, the Métis proclaimed a provisional government at Batoche. The 

Métis leader Louis Riel tried to convince Big Bear and other Cree leaders to take 

up arms to rise up against the government, however, the Cree rejected Riel’s 

overtures to join the “half-breed movement” and declared their loyalty to the 

Crown. 

20. On March 26, 1885, the Northwest Rebellion was ignited by a clash between Riel’s 

Métis forces and North-West Mounted Police at Duck Lake on the edge of the 

Beardy’s Reserve. A number of incidents over the course of the short-lived 

Rebellion which ended with Riel’s surrender on May 15, 1885, extend to a number 
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of incidents involving Indians including Chief Big Bear and members of his band, 

Little Bear, Lucky Man and Little Poplar. Reports on the Indians’ participation in 

the events of the short-lived Rebellion were greatly exaggerated.  

21. Following the Riel Rebellion of 1885, the Crown introduced a number of coercive 

measures and punishments of bands, including the Claimants, that were deemed to 

be “disloyal” to the Crown for their alleged participation in the events of the 

Rebellion. These measures and punishments were set out in the Memorandum by 

the Assistant Indian Commissioner for the North-West Territories Hayter Reed to 

Indian Commissioner for the North-West Territories Edgar Dewdney (the 

“Memorandum”). The Memorandum was authored by Hayter Reed, and 

commented on and approved by Edgar Dewdney, Lawrence Vankoughnet, and 

John A. MacDonald. The Riel Rebellion also culminated in the mass hanging of 8 

Indians. One week before the executions, Prime Minister Macdonald mused in a 

confidential letter to the Indian commissioner, “The executions...ought to convince 

the Red Man that the White Man governs. 

22. Due to the outbreak of the North-West Rebellion in 1885, Chief Big Bear never 

settled in the vicinity of Dog Rump’s Creek and no reserve in that area was 

surveyed for Big Bear and his followers. 

23. At the time of the Northwest Rebellion in 1885, Chief Big Bear’s influence over 

his people was diminishing and his son, Little Bear, succeeded his father as the 

leader of the Band. 

24. Although it was widely reported that Big Bear had tried to stop the events at Frog 

Lake, he was charged with treason and sentenced to three years at Stony Mountain 

Penitentiary in Manitoba.  Big Bear was eventually released due to his ailing health 

and died on the Poundmaker Reserve in January of 1888. 

25. In the meantime, because of the Northwest Rebellion, in the summer of 1885, many 

Treaty 6 Indians, including Little Bear and his followers, fled to the state of 
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Montana to avoid further military or police action for their involvement in the 

Rebellion. 

26. Although on July 10, 1886, the Canadian government issued a Proclamation 

declaring an amnesty for those who committed crimes of a political nature during 

the Rebellion, the amnesty did not extend to those who were guilty of more violent 

crimes. Fearing prosecution, the Canadian Cree continued to reside in Montana and 

by 1893 the Canadian Cree, including Little Bear, had petitioned the American 

government to allow them to become wards of the United States.  

27. By 1895 however, the State of Montana had made it a priority to return the 

Canadian Cree back to Canada, and Little Bear eventually returned to Canada with 

his followers in June of 1896. 

(c) Settlement of the Montana Cree on IR 139 (1896) 

28. At the time Canada accepted the return of the Cree Indians deported from Montana 

in 1896, Canada had the same Treaty 6 obligations to this group that it owed to 

Treaty 6 Indians that had never left Canada.  These obligations would have included 

the obligation to pay each member of this group treaty annuities as well as a 

commitment to set aside a reserve.  

29. The Montana Cree became recognized by Canada as a band in 1896 when 151 

Indians were paid annuities as members of “Little Bear’s band” and subsequent 

paylists identified this group as the “Montana Band” as it continues to be known 

today. The Band also requested repayment of 10 years of arrears. 

30. In addition to paying the Montana Band annuities in 1896, Crown officials turned 

their minds to the issue of where the Montana Band would reside. On July 23, 1896, 

Indian Commissioner Forget first suggested that the Montana Band could be 

induced to reside on the Sharphead Indian Reserve (“IR”) 141. The Department of 

Indian Affairs subsequently proposed on July 25, 1896 that the Montana Band 

reside on the “unoccupied” Bobtail IR 139 (“IR 139) that had been previously set 
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aside for and then abandoned by the Bobtail Band which “forfeited title through 

their exodus from Treaty.” 

31. By the end of the summer of 1896, a formal decision was taken to locate the 

Montana Cree on IR 139 instead of Sharphead IR 141. As of the summer of 1896 

there was also an intention on the part of Canada to plan for the permanent 

settlement of the Montana Cree on IR 139.   

32. In accordance with instructions from Indian Affairs, a total of 151 people in “Little 

Bear’s Band” were paid treaty annuities at Hobbema in November 1896.  

33. IR 139 had been surveyed by J.C. Nelson, Dominion Land Surveyor, in September 

1885 and comprised 31.5 square miles or 20,160 acres. IR 139 was confirmed by 

Order-in-Council on May 17, 1889. The size of this reserve would accommodate a 

population of approximately 158 people based on the reserve land formula in Treaty 

6.  

34. In February 1897, Chief Little Bear traveled to Ottawa with Rev. John McDougall 

to press Indian Affairs to provide a reserve for his band, the “privileges enjoyed by 

other Indians”, payment of treaty annuities for the 10 years they have been in exile, 

and clarification on the amnesty granted to Indians for their alleged participation in 

the Northwest Rebellion. Chief Little Bear was provided assurances that “the Crees 

will be given a reservation, paid an annuity, and given the same rations as 

distributed among other tribes.” Rev. McDougall confirmed “It was settled that 

these Indians numbering about 200 should be recognized as a band under the 

chieftainship of Little Bear, and should be given the reserve at one time occupied 

by Chief Bobtail’s Band on the Battle River... and to be treated in all respects as 

other Indians.” Little Bear’s Band, however, was not to be paid 10 years of arrears 

for treaty annuities as such payments were “forfeited by their absence.” 

35. By 1897, Montana was fully settled on IR 139. With Crown assistance, the Band 

had started to build homes and break up the land for cultivation. In the spring of 
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1897, the Crown provided Montana with agricultural implements. As a result, the 

Montana Band concluded that they had been permanently settled on IR 139. 

36. The settlement of the Band on IR 139 was to the mutual satisfaction of both the 

Crown and the Band: no other reserve location was contemplated by either the Band 

or by Canada.  

37. Following a series of transactions dated June 12, June 14, and June 17, 1909, the 

Crown obtained a surrender of 31.5 square miles of IR 139 from the Samson and 

Ermineskin Bands. The June 12, 1909 Surrender document states that “ten square 

miles is “allotted to the Montana Band as a Reserve for the Band immediately South 

of the Battle River in the Eastern portion of the Reserve””. On July 29, 1909, the 

surrender of IR 139, and the 10 square mile allotment of IR 139 to the Montana 

Band, was formally confirmed by Order in Council P.C. 1674. 

Montana Band v Canada, 2006 FC 261 

38. The Montana Band originally claimed that they had a reserve interest in IR 139 as 

of 1896.  This issue was litigated in Montana Band v Canada, 2006 FC 261, [2006] 

3 C.N.L.R. 70, 287 F.T.R. 159, affirmed in Montana First Nation v Canada, 2007 

FCA 218, 370 N.R. 237 (“Montana”). 

39. The Claimant draws attention to the fact that many of the relevant factual issues 

related to this claim have already been litigated, judicially considered, and factually 

determined. 

40. There are several critical factual findings in the Montana trial decision which have 

been pleaded above, but which are summarized here: 

• The Montana Band became an Indian Act Band as early as 1896 when 151 

Indians were paid annuities as members of “Little Bear’s Band” (para 642); 

• From 1896, the date the Montana Band agreed to accept the deported Cree 

from Montana, Canada had a fiduciary duty to satisfy its Treaty obligations 
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including an obligation to pay Treaty annuities and “a commitment to set 

aside a reserve” (para 643); 

• Although prior to 1909, the Crown did not intend to create a reserve on IR 

139 (para 654), there is a distinction to be made between “setting aside land 

for the use of an Indian Band” and “setting the land apart as a reserve for 

that band” (see para 648, emphasis added); 

• In the summer of 1896, the Crown made a decision “to locate” the Montana 

Cree on IR 139.  This decision “shows an intention on the part of the Crown 

to make arrangements for the permanent settlement of the Montana Cree at 

the time the decision was made” (para 651).  By the spring of 1897 they 

began to “build homes and brake [sic] land for cultivation with the 

assistance of the Crown” (para 652).  At that time the Montana Cree could 

“conclude that they had been permanently settled on that part of the reserve 

by the Crown” (para 652), although this is insufficient to support Montana’s 

Claim to that reserve (para 652); 

• By May 10th, 1897 the Inspector of Indian Agencies confirmed that “with 

regard to “Little Bear’s Band” [i.e., the Montana Band] he and the Indian 

Agent “located these Indians to their satisfaction and our own, East and 

South of Battle River on the Bobtail Reserve” (emphasis added, para 231); 

• In the spring of 1897, the Crown issued livestock to the Band: “two bulls, 

four oxen, four cows, twenty-six heifers…” (para 221) with the intention of 

encouraging them “to resume the pursuit of agriculture” (para 222); 

• There is ample evidence to conclude that the actions of the Crown up until 

1909 would have caused the Montana Band to believe that they had an 

interest in IR 139 and had been permanently settled on IR 139 (para 658 

and 661), although none of the Crown actions can be construed as 

equivalent to a representation of a Crown intention to set apart IR 139 for 

the Montana Band (para 658); 
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• The Honour of the Crown was engaged from the time the Crown met the 

Montana Cree at the border in 1896. As well, a fiduciary relationship existed 

between the Crown and the Montana Cree at least from the time the 

Montana Cree became a band within the meaning of the Indian Act (para 

662). 

VI. The Basis in Law on Which the Crown is said to have failed to meet or 

otherwise breached a lawful obligation: Important Distinction Between Date 

of First Survey and Reserve Creation 

Issues Barred by Res Judicata 

41. As a result of the Montana trial decision, the following issues have been 

conclusively resolved: 

• Montana was not entitled to the use and benefit of IR 139 as of 1896, despite 

the Crown settling Montana on the reserve that year (para 677); 

• The purported June 12, 1909 Surrender was invalid (para 677); 

• The Montana Band was entitled to the use and benefit of the ten square 

miles of IR 139 purportedly set aside for it in the 1909 surrender agreement 

(para 677), and therefore gained an interest in part of IR 139 effective 1909. 

42. As a result, the only issues for determination before this Honourable Tribunal are: 

• whether Montana received its full reserve land entitlement as of the 

crystallization date in 1896; and 

• what pre- and post- reserve creation fiduciary duties the Crown owed to 

Montana and whether these duties were breached. 

Settlement of the Montana Band on IR 139 in 1896 is the Date of First Survey for 

TLE Purposes 

The 1998 Historic Treaty Land Entitlement Shortfall Policy 
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43. In October 1998, Canada adopted the Adjusted Date of First Survey approach as 

outlined in the Historic Treaty Land Entitlement Shortfall Policy (the “1998 

Historic TLE Shortfall Policy”). The 1998 Historic TLE Shortfall Policy sets out 

the criteria used to determine a First Nation’s treaty land entitlement. The First 

Nation has an outstanding shortfall of reserve land provided under Treaty 6 based 

on an application of legal principles and the criteria set out in the 1998 Historic 

TLE Shortfall Policy as modified to reflect changes in Canadian law since 1998. 

44. It is well established in law, and enshrined in Canada’s TLE Policy, that the 

quantum of reserve entitlement is assessed on the basis of a Band’s population as 

of the date of first survey (“DOFS”) and not necessarily at the time of the actual 

creation of the reserve.    

45. A reserve can be created at the time of survey, but only if the Crown’s 

representations could have been construed as indicating an intention to create a 

reserve. In some instances, a further Crown step might have been required, such as 

an Order-in-Council; however, for Treaty 6, it is the date of the first survey and not 

actual reserve creation that crystallizes the Band’s population for TLE purposes. 

Creation of a Reserve for the Montana Band  

46. Historically, a central issue in assessing a Treaty 6 band’s reserve land entitlement 

was assessing the point in time at which to calculate the band’s population for TLE 

purposes, i.e., the DOFS or, more simply, the “crystallization date”. It is now 

established that the defining or triggering mechanism for crystallizing the treaty 

promise of a reserve and for determining the size of the treaty land entitlement for 

any Treaty 6 band is the time of the decision to “lay aside” the future reserve for 

Band occupation.  

47. When Canada settled the Montana Band on IR 139 in 1896, with the agreement of 

the Band, an actual survey was not required given that IR 139 had already been 

previously surveyed and set aside for the Bobtail Band in 1885.    
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48. The fact that the Montana Band’s future reserve had already been pre-surveyed and 

did not require a “new” survey is irrelevant as far as identifying 1896 as the 

crystallization date for the purposes of determining land entitlement: although in 

the normal course, Canada might have deputed a “suitable person” to set aside a 

reserve, in this anomalous instance, both Canada and the Montana Band agreed that 

IR 139 was a suitable reserve location.  

49. By settling the Band on IR 139 in 1896, Canada had clearly demarcated the lands 

out of which a future reserve was to be created for the Montana Band. In this 

instance, the mutual intention of the parties in 1896 to settle the Montana Band on 

reserve lands crystallized the date of the Crown’s obligations. 

50. Furthermore, the settlement of the Montana Band on IR 139 in 1896 satisfied both 

the Crown’s and Montana Band’s interests: given that IR 139 was already an 

identified Indian reserve, it would be immune from encroachment by non-Indian 

settlers, and furthermore, the Montana Band had expressed satisfaction with the 

land selection and had begun to break up the land and farm IR 139 by the spring of 

1897. Canada similarly supported Montana’s cultivation of IR 139, even providing 

agricultural implements to the Band. 

51. It is the initial settlement of the Band on “potential” reserve lands that crystallizes 

the bands population for assessing reserve entitlement: the process of identifying 

reserve lands (the “DOFS”), and the act of creating the reserve are potentially 

separate events. The First Nation submits that in this Claim, these are two separate 

events and here, 1896 is the crystallization date for determining reserve entitlement 

for the Montana Band, not the date of reserve creation. Consequently, 1896 is the 

only reasonable date of the first survey or the “crystallization” date for assessing 

the Montana Band’s population for treaty land entitlement and the size of the 

reserve that is owed by Canada.  

Quantum of Reserve Land Set Aside for the Montana Band under Treaty 6 

52. The “reserve clause” in Treaty 6 provides that one square mile for every family of 

five should be set aside for bands under Treaty 6 which amounts to 128 acres per 
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person. When the Crown purportedly set aside 10 square miles of IR 139 for the 

Montana Band at the conclusion of the 1909 surrender transactions, the First Nation 

received approximately 6,400 acres, or enough land for 50 people.  

The Band’s Population at DOFS for Treaty Land Entitlement Purposes 

53. Pursuant to the 1998 Historic TLE Shortfall Policy, the criteria enunciated in Lac 

La Ronge Indian Band v Canada, [2001] SKCA 109, and the findings of fact in 

Montana Band v Canada, 2006 FC 261 (para 642), the Montana Band, comprised 

of 151 people, became an Indian Act band in 1896, and Canada’s obligations to set 

aside a reserve for 151 individuals arose that year. Montana was therefore entitled 

to a reserve of approximately 19,328 acres (151 people x 128 acres) in 1896. 

Montana’s Treaty Land Entitlement Shortfall 

54. Montana submits that its 1896 crystallization-date population is equal to 151 

individuals, who must be counted in satisfaction of the Crown’s treaty land 

entitlement promise pursuant to Treaty 6. The First Nation only received 6,400 

acres, when it should have received 19,328 acres. Therefore, there is a treaty land 

entitlement short shortfall of 12,928 acres. 

Delays in Setting Aside Reserve Lands 

55. Although Treaty 6 was silent on when reserves were to be set aside and when the 

population was to be counted to determine the size of a band’s reserve, both Canada 

and the Treaty 6 Bands intended that reserves should be selected and surveyed as 

soon as possible given the settlement pressures of the time. As the Crown’s 

negotiator, Lieutenant-Governor Morris explained to the Treaty 6 adherents: “Now 

unless the places where you would like to live are secured soon there might be 

difficulty.  The white man might come and settle on the very place where you would 

like to be”. This intention is consistent with the Honour of the Crown which 

requires the diligent implementation of the Crown’s Treaty obligations. 

56. One acceptable reason for a “reasonable” time lag between Treaty adhesion and 

reserve land selection was to allow bands the opportunity to determine where they 
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wanted to be located. In this Claim, there is no acceptable or “reasonable” time lag 

to justify not allocating reserve lands in 1896, as the settlement of the Montana 

Band on IR 139 was to the mutual satisfaction of both Canada and the Montana 

Band: no other reserve location was contemplated by either the Band or by Canada 

between 1896 and 1909. 

57. The Crown identified the potential reserve lands in 1896, and permitted the Band 

to believe that it had an interest in IR 139, but took a further 13 years to finally 

confirm a reserve for the Band in 1909. This is a breach of the Crown’s obligations. 

The crystallization date was 1896: the Crown cannot delay the final reserve 

confirmation for 13 years, taking advantage of the socio-economic conditions that 

may have caused the Band’s population decline over this 13-year period, and argue 

that 1909 is the date to determine the population for reserve entitlement purposes.  

58. In summary, the First Nation submits that: 

a. the Crown breached its treaty and fiduciary obligations to the First Nation 

by failing to satisfy the Band’s full entitlement to reserve lands under the 

terms of Treaty 6 by a shortfall of approximately 12,928 acres; 

b. the Crown breached its fiduciary obligations to the First Nation by failing 

to act reasonably and with diligence in exercising its fiduciary duties to 

confirm a reserve for the First Nation in 1896. 

VII. Relief Sought 

59. The Montana Band seeks the following relief: 

a. A determination that the Claimant has established a treaty land entitlement 

shortfall of 12,928 acres of reserve land pursuant to Treaty 6, or such other 

amount as may be proven at a hearing before this Honourable Tribunal; 

b. A determination that the Crown breached its treaty, trust, and fiduciary 

duties to the Claimant by delaying confirmation of the Claimant’s reserve 

for 13 years; 
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c. Equitable compensation for Canada’s breach of its treaty, trust, and 

fiduciary duties and failure to satisfy the Claimant’s full treaty land 

entitlement in a fair and timely manner, including: 

i. Damages equal to the current, unimproved market value of 12,928 

acres of land which such have been set apart by Canada for the use 

and benefit of Montana; 

ii. Damages for loss of use of 12,928 acres of land that should have 

been set apart by Canada for the use and benefit of Montana, from 

1896 to the date of the judgement or award;  

iii. Equitable interest calculated from 1896 to the date of the judgement 

or award; 

d. An award of solicitor-client costs pursuant to the Specific Claims Tribunal 

Rules of Practice and Procedure, SOR/2011-119 section 110(2) in relation 

to the specific claim and this proceeding; and  

e. Such other relief as this Honourable Tribunal deems just. 

Dated this 18th day of  May 2022 at the City of Calgary in the Province of Alberta. 
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